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No. 11,628 

STATEMENT OP QUESTIONS PRESENTED 

The questions are whether, in a trial for housebreaking 
and petit larceny, a search of defendant’s porch and yard 
and seizure of articles therefrom without knowledge that 
defendant is upon the premises, a further search of the 
interior of defendant’s home and seizure of additional 
articles therein, and the arrest of defendant, based upon 
the fruits of such searches and seizures and the arresting 
officer’s personal knowledge that defendant had once be¬ 
fore pleaded guilty to a somewhat similar crime violated 
defendant's constitutional rights under the Fourth and 
Fifth Amendments to the Constitution; whether the failure 
of defendant and/or his mother to prevent entry of the 
officers into the home constituted consent in any wise; and 
whether all the fruits of such searches and seizures should 
have been suppressed and the arrest quashed. 
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In The 


UNITED STATES COURT UF APPEALS 

For the District of Columbia Circuit 


No. 11,628 

James M. Ellison, Appellant, 
v. 

United States of America, Appellee. 

Appeal from a Judgment of the United States District 
Court for the District of Columbia 


JURISDICTIONAL STATEMENT 

Appellant was indicted for housebreaking and larceny 
under District of Columbia Code (1951 Edition) Title 22, 
Sections 1801, 2201 and 2202 by action of the Grand Jury. 
(App. 40.) Appellant pleaded “Not Guilty.” (App. 41.) 
Trial in the United States District Court for the Dis¬ 
trict of Columbia, pursuant to District of Columbia Code, 
Title 11, Section 306, resulted in a verdict of guilty. (App. 
44.) Judgment of conviction, sentence of from eight to 
twenty-four months, and commitment followed. (App. 46, 
47.) Appellant appeals from said judgment pursuant to 
Title 28 United States Code, section 1291. 

STATEMENT OF CASE 

On the morning of 8 July 1952 two officers of the Met¬ 
ropolitan Police Force attached to the narcotics squad 
conducted an investigation of a housebreaking involving 
a drug store. (App. 3.) They noted that entry had been 
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gained by breaking the lower half of a glass door. (App. 
7.) They noted too that narcotic drugs were among the 
items missing. (App. 8.) One of the officers recalled that 
‘‘about a year ago” he had occasion to arrest appellant 
for a similar housebreaking. (App. 8.) The officer re¬ 
membered that appellant had lived near the drug store 
here involved. (App. S.) He and his fellow officer there¬ 
upon went to the home of appellant. They made them¬ 
selves known to appellant’s mother who answer the door¬ 
bell. They identified themselves as officers. (App. 4.) They 
asked if appellant was there. 

Appellant’s mother said that she would see if he was. 
(App. 5, 20.) She went upstairs and found appellant 
asleep in bed. She awakened him and told him the officer 
wanted to see him. (App. 27, 28, 32.) He said he would get 
dressed and go down and see them. (App. 28.) Before 
appellant's mother returned downstairs, the officers in 
looking about appellant's porch discovered some bottles 
and packages lying near the porch on the ground. They 
took possession of the articles. (App. 5, 20-21.) The bottles 
had not been and were not then identified as having come 
from the drug store here in question. (App. 10.) They 
were not narcotic bottles. (App. 9.) 

When appellant’s mother came down and told them that 
appellant was there, they immediately proceeded upstairs 
without invitation, and into appellant’s bedroom. (App. 
12, 13.) 

They promptly searched the room and seized additional 
articles and simultaneously arrested appellant. (App. 21.) 

They had no warrant for arrest and no warrants for 
search and seizure. (App. 2.) 

APPLICABLE CONSTITUTIONAL PROVISIONS 

Amendment IV to the Constitution of the United States: 

“The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches 


and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affir¬ 
mation, and particularly describing the place to be searched, 
and the persons or things to be seized.” 

Amendment V to the Constitution of the United States: 

“No person * * * shall be compelled in any criminal 
case to be a witness against himself •••.»’ 

STATEMENT OF POINTS 

The Court erred in denying appellant’s motion to quash 
the arrest and suppress the evidence seized, and in admit¬ 
ting over appellant’s timely objection such evidence into 
the case: 

1. Seizure of evidence from outside appellant’s home was 
without warrant and not incident to a valid arrest, there¬ 
fore unlawful, under the 4th Amendment to the Constitu¬ 
tion. 

2. Seizure of such evidence violated appellant’s right 
against self-incrimination, as guaranteed by the 5th Amend¬ 
ment to the Constitution. 

3. Evidence gained illegally will not validate a subse¬ 
quent arrest and additional searches and seizures. 

4. Both searches and seizures and the arrest were un¬ 
lawful as in violation of the 4th and 5th Amendments to 
the Constitution. 

SUMMARY OF ARGUMENT 

Appellant earnestly contends that any search of a private 
dwelling without a warrant is prima facie unreasonable; 
that a search and seizure made without knowledge that the 
appellant is upon the premises cannot be justified as being 
made pursuant to an arrest; that the subsequent arrest 
of appellant based upon the fruits of such search and 
seizure, and a further search and seizure purportedly made 
pursuant to such arrest are all violative of appellant’s con- 
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stitutional rights under the Fourth and Fifth Amend¬ 
ments to the Constitution of the United States. Appel¬ 
lant’s home and grounds immediately surrounding it and 
adjacent to it are within the aegis of the Fourth Amend¬ 
ment. A search and seizure from the grounds immediately 
adjacent to appellant’s home and necessarily a part of it 
was unlawful. The arresting officers had no probable cause 
prior to such unlawful search and seizure. The articles 
taken from the outside of appellant’s home had not been 
identified as being involved in the housebreaking the officers 
were investigating. There was no consent to anv of the 
searches. 

ARGUMENT 

It is the purpose of the Fourth Amendment to the Consti¬ 
tution to save inviolate a man’s house. The Fifth Amend¬ 
ment would protect him from being required to furnish 
evidence against himself. Both are invoked in the in¬ 
stant case. 

In safeguarding these fundamental rights, the courts 
have stated again and again certain rules: Searches and 
seizures made without a proper warrant are generally to be 
regarded as unreasonable and violative of the Fourth 
Amendment. Judd v. United States, S9 App. D. C. 64, 190 
F. 2d 649; Jeffers v. United States, 88 App. D. C. 58,187 F. 
2d 49S. Any search of a private dwelling without a warrant 
is a least primCL facie unreasonable. Agnello v. United 
States, 269 U. S. 20, 70 L. ed. 145, 46 S. Ct. 4, 51 ALR 409; 
Herslikowitz v. United States, 65 F. 2d 920. 

1. Seizure of Evidence from Outside Appellant’s House 
Was Without Warrant and Not Incident to a Valid Ar¬ 
rest, Therefore Unlawful, Under the 4th Amendment to 
the Constitution. 

In the instant case, there were admittedly no warrants 
either for arrest or for search and seizure. It is asserted, 
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however, that the officer had probable cause to believe that 
appellant had perpetrated a felony. The claim of probable 
cause is predicated upon the following facts: The officer 
remembered having arrested this appellant on one occasion 
“about a year ago.” The officer recalled that appellant 
had lived in the vicinity where the housebreaking involved 
occunSd; the prior housebreaking had involved a similar 
drug store; the thefts in both cases included narcotics; 
the stores in each case had been entered by the breaking 
of the lower portion of a glass door with a brick or rock. 
Concerning the officer’s memory as to the time of the prior 
arrest, it is requested that the Court take judicial notice 
of United States v. Ellison , in the United States District 
Court for the District of Columbia, Criminal Xo. 729-50, 
said case being the only prior case involving this appel¬ 
lant. It will there be noted that the officer’s prior contact 
with appellant was over two years prior to the arrest here 
involved. 

Tlie officer had not seen appellant since the time of the 
former charge and confession. He had no knowledge or 
information that appellant had resumed the use of nar¬ 
cotics. (App. 25) He had no knowledge or information about 
appellant’s current activities or whereabouts at all. He had 

not had him under surveillance in anv wav. He had no idea 
t « •> 

whether appellant was or would be upon the premises he 
remembered as having been appellant’s home in early 
1950. (App. 3, where the question was put: “When you 
went there you had no idea whether he was going to be 
there or not?” The officer answered: “That is correct 
—I had no idea.”) 

Concerning the similarity of the articles stolen in the 
prior case and in the instant case: In the earlier case not a 
thing was stolen except contraband narcotics. (App. 31) In 
the instant case, numerous articles including vitamin pills, 
mercurochrome, and cigarettes were stolen, besides some 
contraband narcotics. It is appellant’s testimony that he 
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didn’t even know what these miscellaneous items w’ere. 
(App. 29.) 

The theory that the identity of appellant as the per¬ 
petrator of the instant crime was further attested by the 
technique of throwing a brick or rock through a glass door 
seems of no probative weight at all. It is such an obvious 
and unscientific method of gaining access through a glass 
door as to point to just about anyone. Interesting in this 
connection is the seeming variance in the description of 
the door as given by the police officers, who described that 
the lower half of the glass was broken (App. 7) and that 
given by the drug store proprietor, who testified that the 
breakage was such that one could go on in. (App. 35.) 

And the notion that the scene of the instant crime’s being 
located near appellant’s home would lead a reasonable man 
to believe that appellant did it is absolutely contrary to all 
reason. It is submitted that it is common knowledge and 
belief that criminals practice their criminal arts in an area 
removed from their own immediate neighborhood. In the 
earlier case, the drug store was some two or three miles 
away from appellant’s home. 

That the officer in going over to defendant’s home after 
investigating the scene of the theft acted without probable 
cause is further indicated by his own testimony: App. 11, 
12, where he was asked: “Was there anv reason whv vou 
could not have stationed your fellow officer around the 
house until you got a warrant?” to which he replied: “Well, 
I didn't know the defendant was guilty of anything at the 
time I went there.” Further: “Q. You had no informa¬ 
tion on which you could get a warrant then? A. No, sir, 
I had none.” 

It being acknowledged by the arresting officer that he 
had no knowledge or information that defendant had com¬ 
mitted a felony and further that he had no information or 
belief that appellant would be at the house when he ar¬ 
rived there, it necessarily follows that his entry upon ap- 



pellant’s premises could not be for the purpose of effecting 

a lawful arrest. He was therefore at the time of his entrv 

•> 

upon the premises a trespasser. 

After he has gained access to appellant’s porch and be¬ 
fore he learns whether appellant is upon the premises at 
all, he and his fellow officer snoop around and discover 
some bottles lying along side of the porch, on the ground 
immediately adjacant and close to the porch. They seize 
the articles. There is no showing that these bottles were 
observable from the street. It would from all the evidence 
appear that they were not. The snooping around on the 
porch and the taking of the articles found thereby consti¬ 
tuted unlawful search and seizure within the ban of the 
Fourtli Amendment. It also amounted to requiring ap¬ 
pellant from his own premises to yield evidence against 
himself within the meaning of Article Five of the Consti¬ 
tution. 

Curtilage, within the protection of the Fourth Amend¬ 
ment against unlawful searches and seizures, includes the 
house, the porch, and the ground immediately adjacent 
to the porch. Many cases hold that it includes the entire 
yard. Roberson v. United States (CCA Tenn.) 165 F. 2d 
752. See also United States v. Di Corvo (D. C. Conn. 1927) 
47 F. 2d 124, where a barn in which the defendant operated 
a still was held to be within the curtilage; Marshall v. 
Wheeler, 128 A. 692, 124 Me. 324, involving a shed; United 
States v. Lumia, (D. C. N. Y. 1941) 36 F. Supp. 552, where 
a closet in a common hallway of an apartment building was 
held to be part of defendant’s dwelling-house; Wakkuri v. 
United States, 67 F. 2d 844, which held a bathhouse adjoin¬ 
ing defendant’s home to be within the protection of the 
Fourth Amendment. And see also Words and Phrases 
(Penn. Ed.) 710. 

Significant in this connection is the actual language of 
Officer Gabrys, who testified (App. 20) that after appel¬ 
lant’s mother had gone upstairs, “Officer Herring, who 
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was with me, in examining or in looking around the porch, 
noticed over the railing alongside of the porch, on the 
ground between the porch and a sidewalk # * a quantity 

of bottles * * * two packages of cigarettes and another 
package * * * .” (Italics supplied.) 

'Whether the officer’s snooping about the porch of ap¬ 
pellant’s home constituted an “inspection” or a “search” 
is immaterial in the light of District of Columbia v. Little , 
S5 App. D. C. 242, 178 F. 2d 13; 339 U. S. 1, 94 L. ed. 599, 
70 S. Ct. 46S. It is submitted that “examination,” 
“inspection” and “search” are equally violative of the 
4th and 5tli Amendments when performed unlawfully. 

2. Seizure of Such Evidence Violated Appellant’s Right 

Against Self-Incrimination As Guaranteed By the 5th 

Amendment to the Constitution. 

The case of Olmstead v. United States, 277 U. S. 438, 
72 L. ed. 944, 48 S. Ct. 564, 66 ALR 376, involved the ques¬ 
tion of admissibility of evidence obtained by wire-tapping. 
Significant to the Court in that case was the fact that 
there was no trespass or entry upon defendant's premises. 
The evidence was gained by tapping telephone wires from 
an adjoining premises. The Court stated that the evi¬ 
dence was obtained by the officers by the use of their senses 
alone, no articles were seized, and they had not entered 
upon defendant’s premises. The Court said: “There is 
no room in the present case for applying the 5th Amend¬ 
ment unless the 4th Amendment was first violated.” 

In the instant case we have an unwarranted entry upon 
defendant’s own premises. It is from his own front porch 
that the initial search is conducted. It is from his 
premises that the first evidence is seized, by which the 
officers seek to justify their later arrest—after being in¬ 
formed that appellant is upon the premises. Thus was 
appellant forced unwittingly to yield evidence against him¬ 
self in flagrant violation of the 5th Amendment. In full 
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accord with this result is Neuslin v. District of Columbia, 

. App. D. C., 115 F. 2d 690. See also Goldman v. 

United States, 316 U. S. 129, 86 L. ed. 1322, where as in 
the Olmstead case, there was no trespass or entry upon de¬ 
fendant’s premises. 

Concerning the articles found and taken from the out¬ 
side of appellant’s house, it should further be noted that 
none of the bottles or parcels had been or was then identi¬ 
fied as having been taken from the drug store involved 
in this housebreaking. (App. 10.) And none of the bottles 
was of the type or size which the officer had described as 
being narcotics bottles. (App. 9, 10.) And it is the nar¬ 
cotics aspect of the theft which prompted the officer to 
think of appellant in the first place! It is submitted that 
even with the fruits of illegal search, still the officers did 
not have probable cause to arrest appellant. 

3. Evidence Gained Illegally Will Not Validate a Subse¬ 
quent Arrest and Further Searches and Seizures. 

In any event, facts upon which the suspicion must be 
based must be known before any search. Evidence found 
on search will not validate either an arrest or a search 
incident thereto, where the suspicion was not reasonably 
founded prior to the initial search. Shore v. United States, 
60 App. D. 0.137,49 F. 2d 519, cert, denied, 2S3 U. S. 865, 75 
L. ed. 1469, 51 S. Ct. 656; Garske v. United States, 1 F. 2d 
620; United States v. Clark, 29 F. Supp. 138; Gouled v. 
United States, 255 U. S. 298, 65 L. ed. 647, 41 S. Ct. 261; 
Amos v. United States, 255 U. S. 313, 65 L. ed. 655; Darnall 
v. United States, D. C. Mun. App. 33 A. 2d 734; Schnecke 
v. United States, 55 App. D. C. 84, 21 F. 2d 185. 

4. Both Searches and Seizures and the Arrest Were Un¬ 
lawful As in Violation of the 4th and 5th Amendments 
to the Constitution. 

This is not a case where defendant had been under sur¬ 
veillance for any period of time at all. The officers frankly 




10 


admitted that they didn’t know he was around or what he 
was doing; that they hadn’t seen him since the time of 
the prior housebreaking. There is here nothing Vb indi¬ 
cating “a fair sense of caution and responsibility, which, 
in turn, lends weight to the view that they acted reason¬ 
ably in the light of the circumstances. ” Mills v. United 
States ,...... App. D. C.., 196 F. 2d 600. 

Facts known to the officer necessary to uphold a search 
without a warrant must be strong enough to support issu¬ 
ance of a warrant. People v. Hagadorn, 255 Mich. 121, 239 
X. W. 526. The officer’s suspicion (however well-founded 
it may be proved to be after the search) is not sufficient 
to sustain issuance of a warrant or to sustain an arrest 
without a warrant. Schenke v. United States , 55 App. 
D. C. 84, 21 F. 2d 1S5. 

An officer must have reasonably trustworthy informa¬ 
tion sufficient to warrant a man of reasonable caution to 
believe that an offense has been or is being committed by 
defendant. Mills v. United States, supra. 

And see also United States v. Rabinoivitz, 339 U. S 56, 
94 L. ed. 653, where the officers had purchased four forged 
stamps, and had a warrant for the arrest of defendant for 
the issuance of the four forgeries; and thereupon entered 
into his office—down town and open to the public—and 
seized other forged stamps and equipment. Rabinowitz 
had been under surveillance, and had been caught in the 
issuance of the four forgeries. Clearly there was informa¬ 
tion justifying a reasonable belief that Rabinowitz was 
carrying on a business of forgery. In the •wake of the valid 
arrest made pursuant to a valid warrant therefor, the 
seizure of additional articles incident to the arrest was 
justifiable. 

In the instant case, there is not a scintilla of evidence 
or even of suspicion that appellant had ever trafficked in 
narcotics. There is no evidence that he had been or was 
taking drugs at this time or at any time since his return 
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from the hospitalization sentence imposed in the earlier 
case. 

On the question of consent, appellant does not believe 
the government seriously contends that there was any 
consent by either appellant or his mother so as to validate 
the officer’s entry into the house. Suffice it to say in that 
regard that the Officers identified themselves as officers 
when they first came to the door. (App. 4.) They further 
acknowledged that they entered within the house without 
invitation. (App. 12.) It seems obvious that entry was 
gained by the compulsion felt by ordinary persons to yield 
to the authority of the law. Such entry is not consentual. 
Judd v. United States , 89 App. D. C. 64. 

It is respectfully submitted that the decision of the trial 
court should be reversed. 

Jacob Stein 
Katherine M. Staley 

Attorneys for Appellant. 
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PROCEEDINGS 


• ••••••••• 

The above-entitled matter came on for hearing before 
Judge James R. Kirkland at 10 a. m. 

APPEARANCES: 

On behalf of the United States of America: 

Mr. Arthur McLaughlin, Assistant United States At¬ 
torney. 

On behalf of the defendant: 

Mrs. Katherine M. Staley; Mr. Jacob Stein. 


• ••••••••• 

The Court: 

• ••••••••• 

I believe you have two that may be companions—a peti¬ 
tion to quash the arrest and suppress the evidence. 

Mr. Stein: May I hand you that? 

The Court: Are you taking testimony? 

Mr. Stein: On the present state of the record I think 
the motion should be granted, because we have an affidavit 
in the file and there is no warrant in the file. Under the 
authority of the Johnson case, the Government must give 
an explanation of why they did not get a warrant. That 
has been affirmed by the Supreme Court in the Jeffers case. 

The Court: Don’t you intend to offer some facts in the 
way of testimony ? 

Mr. Stein: We can. 

The Court: I assume you have some testimony, Mr. Mc¬ 
Laughlin ? 

Mr. McLaughlin: Yes, Your Honor. 

The Court: Call all witnesses forward. 

(The witnesses were duly sworn.) 
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Mr. Stein: Is Your Honor ruling that we must go for¬ 
ward? 


• ••••••••• 

The Court: The Court is ruling that whoever files a mo¬ 
tion is called the proponent of the motion and he must go 
forward with the testimony or rest on the case or do some¬ 
thing. 

Mr. Stein: On that ruling, I will reserve my point on that, 
and I will call Officer Gabrys. 

Thereupon, 

JOSEPH A. GABRYS 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Stein: 

Q. Would you state your name? A. Joseph A. Gabrys. 

Q. You are attached to the Narcotics Squad? A. Yes, 
sir. I am a detective sergeant, assigned to the Narcotics 
Squad of the Metropolitan Police Department? 

Q. For how long? A. I have been in the Narcotics Squad 
for about four vears. 

V 

Q. You did not have a warrant for an arrest or search 
on July 8, 1952, did you, when you went to the home of 
James Ellison? A. No, sir, I didn’t have. 

Q. Were you accompanied by anyone? A. Yes, I was. 

Q. Had you ever seen Mrs. Ellison on a prior occasion? 
A. How prior? 

Q. Had you ever seen her before? A. Oh, yes. 

Q. How long before? A. About a year prior to this 
particular incident. 

Q. That is, you knew her by sight? A. Yes. 

Q. How did you make yourself known to her at the time 



you went up to her home? A. I told her I was Sergeant 
Gabrys of the Narcotics Squad. 

Q. You did? A. Yes. 

Q. What time did you go to her home ? A. It was about 
9:45. 

Q. Did you have any knowledge that there had been a 
housebreaking or a robbery? A. Yes, sir, I did that. 

Q. When did you get the knowledge? A. I obtained the 
knowledge just prior to going to the address. 

Q. By “just prior” what do you mean? A. Within an 
hour. 

Q. Within an hour A. Yes, sir. 

Q. From whom did you get the information? A. I re¬ 
ceived the information from an investigation that I con¬ 
ducted at a People’s Drugstore on Wisconsin Avenue. 

Q. When was the last time prior to your going to the 
home that you had ever seen James Ellison? A. About a 
year or so. I don’t recall exactly. About a year prior to 
that. 

Q. Do you recall his address at that time? A. Yes. 

Q. Do you know his phone number? A. No, sir, I don’t. 

Q. Did you look in the phone book for his phone number? 
A. No, I didn’t. 

Q. You did not call the house, then, to see whether he 
was there or not? A. When? 

Q. Before you went over there. A. No, I didn’t. 

Q. When you went there you had no idea whether he 
was going to be there or not? A. That is correct—I had 
no idea. 

Mr. Stein: Would you make this for identification? 

(Documents were marked for identification Defendant’s 
Exhibits 1, 2, and 3.) 

By Mr. Stein: 

Q. What was the name of the officer who was with you? 
A. Officer Herring. 
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Q. Did he have any information other than what you 
have told us about ? A. No, he didn’t have. 

• ••••••••• 

Q. How did you make yourself known to the occupants 
of the house? A. On arrival at the residence of the de¬ 
fendant, I rang the doorbell. It was answered by Mrs. 
Ellison, who came to the door. I spoke to Mrs. Ellison. 
I told her I was Sergeant Gabrys of the Narcotics Squad. 

Q. Did you introduce your companion? A. No, I didn’t. 

Q. Did you make application for a warrant? A. No, 
I didn’t, sir. 

Q. Is there anything which you have not told us which 
would in your mind have created an emergency which you 
felt would obviate the necessity for your getting a war¬ 
rant? 

Mr. McLaughlin: I object to this. It is immaterial. 

Mr. Stein: It is very material. 

The Court: He speaks about the fact that he had the 
information an hour before he went there. You would 
not expect an officer to telephone a man that he was com¬ 
ing over to get him? 

Mr. Stein. Am I to answer that? 

The Court: I do not know. You do not have to. 

I will sustain the objection. 

By Mr. Stein: 

Q. You had no information that James Ellison was going 
to flee, did you? 

Mr. McLaughlin: I object to that. It is immaterial. 

Mr. Stein: I think it is very material. 

The Court: If he had, he may answer. Overruled. 

A. No; I had no information that he was going to flee, no, 
sir. 


By Mr. Stein: 

Q. And you had no information that he was at his home? 
A. No, sir, I didn’t. Up until I arrived and spoke to Mrs. 
Ellison, I didn’t have any information. 

Q. Did you ask Mrs. Ellison if James was home ? A. Yes, 
I did. 

Q. What did she reply? A. She told me that she thought 
he was, she wasn’t sure, and she offered to go upstairs to 
find out. 

Q. Then what did you do ? A. I waited for her to return 
from going upstairs. 

Q. Then what happened? A. While I was waiting for 
her return, Officer Herring, in looking around the porch 
that we were on, noticed several bottles—drugstore bottles 
—of medicine and some cigarettes and other things lying 
on the ground alongside of the store. They had the ap¬ 
pearance of being recently placed there. It had been rain¬ 
ing that night, and these bottles and other things weren’t 
too much disturbed by the rain that had fallen. 

Q. Where were they? On the porch, you say? A. No. 
They were on the ground alongside the porch. 

Q. And that is the first time you saw them? A. That’s 
the first time I saw them, yes. 

Q. And Officer Herring pointed them out to you? A. 
That’s correct, yes, sir. 

Bv the Court: 

9 

Q. You spoke of the porch of the store. A. I mean the 
house, the home. 

Q. Of this defendant? A. The residence of the defend¬ 
ant, yes, sir. 

By Mr. Stein: 

Q. Were you suspicious that the person who may be an 
occupant of that house may have committed the crime? 
A. Yes. 
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Q. What were your suspicions based on? A. The method 
of entry and operation within the store—in which the 
housebreaking occurred. 

Mr. Stein: That is all I have, Your Honor. 

CROSS-EXAMINATION 
By Mr. McLaughlin: 

Q. Now, Officer, on May 8th, I believe this date is— A. 
July 8th. 

Q. On July 8th, when you received the information about 
this housebreaking, you went to what store? A. It was 
People’s Drugstore, at Wisconsin and Albermarle Street, 
Northwest. 

Q. What time did you arrive at the store? A. It was 
about nine o’clock. 

Q. In the evening? A. In the morning. 

Q. In the morning? A. Yes, sir. 

Q. When you arrived at the store did you learn how the 
store was entered? A. Yes, I did. 

Q. How was the store entered? A. The store had been 
entered by the glass on the front— 

Mr. Stein: I object to this. I do not see the relevancy. 

The Court: You may not be aware of the fact, but many 
of those professionals have trade-marks, and by the use of 
certain devices many times the police know the trade-marks 
of the persons who use those devices. 

It may be important, and the Court will overrule it. 

Mr. McLauglin: We will connect it up. 

The Witness: The door from the Wisconsin Avenue en¬ 
trance was broken at the bottom—the bottom half. The 
upper part was still in place. 

By Mr. McLaughlin: 

Q. How was it broken? A. It was broken with a stone 
or a rock. 
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Q. Someone throwing a rock in there? A. That’s cor¬ 
rect. 

Q. What property was taken from the store? What 
was the nature of the property? 

The Court: Do vou think that was unusual? 

Mr. McLaughlin: We will connect it up, if Your Honor 
please. 

Mr. Stein: Your Honor, although he has already an¬ 
swered, may I object to his conclusion? 

The Court: He said there was a stone inside. 

Mr. Stein: Was there a stone inside? 

The Witness: Yes. 

Mr. Stein: I missed that. Excuse me. 

By Mr. McLaughlin: 

Q. What was the nature of the property taken? A. 
There was a quantity of narcotic drugs and other medi¬ 
cines taken out of the narcotic cabinet in the store. In 
addition to that, there were some cigarettes. 

Q. This particular store is located how far from the home 
of the defendant? A. It is pretty close to his home. I 
would say roughly, five or six blocks. 

Q. Prior to July 8, 1952, did you know the defendant? 
A. Yes, I did. 

Q. And had you occasions to arrest him before? A. Yes, 
I did have. 

Q. How long prior to July 8th of 1952? A. It was about 
a year prior. 

Q. A year ago? A. Yes. 

Q. What did you arrest him for at that time? A. I had 
received certain information concerning a housebreaking of 
a drugstore in Spring Valley, on Massachusetts Avenue 
extended. 

Q. How was that store entered? A. It was entered by 
the glass on the front entrance door having been knocked 
out with a stone—the bottom half of it. 
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Q. And what property was taken out of there at that 
time? A. There was a quantity of narcotic drugs taken 
from that store also. 

Q. Did you arrest the defendant for that house break¬ 
ing? A. Yes, I did. 

Q. Was he convicted and sentenced? A. Yes, sir. He 
pled guilty to it. 

Q. So after you observed the condition of that store and 
the property that was taken on July 8th you went to the 
home of the defendant, is that right? A. That’s correct. 

Q. And you went to the home of the defendant at that 
time to place him under arrest? A. That’s right, yes, sir. 

Mr. McLaughlin: I believe that is all. 

REDIRECT-EXAMIXATION 
By Mr. Stein: 

Q. The prior arrest you made you had a warrant for, 
didn’t you? A. No, I did not. 

Q. You did not have a warrant for that? A. No, sir. 

Q. On the prior arrest did you call him in and interro¬ 
gate him? He came in voluntarily? A. Yes, sir. 

Q. And at that time he confessed he had done it ? A. Yes, 
sir. 

Q. Would you say the circumstances under which you 
found the People’s Drugstore was broken into were suspi¬ 
cious, that is, they led you to believe that this person 
committed the crime? A. Yes, sir. 

Q. The fact that the window was broken with a stone 
and that narcotics were taken? A. That’s right, yes, sir. 

Q. And that was the only thing on which you were bas¬ 
ing it? A. And plus the fact that the defendant lived in 
the nearby vicinity. 

Q. On the previous crime, do you recall how far removed 
his residence was from that drugstore? A. It was quite 
a ways. He lives on Windom Avenue,, near Wisconsin 
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and Massachusetts Avenue extended—I would say it was 
about two miles away. 

Mr. McLaughlin: That is all I have, Your Honor. 

By the Court: 

Q. Officer, you said when you went to the residence of 
the defendant vou noticed some bottles outside near the 
porch. Could you describe the bottles a little more defi¬ 
nitely? How large were the bottles? A. Well, there was 
one large bottle marked “A.S.A. Compound.” 

Q. “A.S.A. Compound”? A. Yes. 

Q. What did that indicate to you? A. Only that it was 
a bottle that had come out of a drugstore and recently. 
It appeared to be full, and when I picked it up it was 
full. And there were several other smaller bottles that I 
can’t describe at this time. I have no description of them 
with me. 

Q. Were there any labels on them indicating the drug¬ 
store from which they had come? A. No, sir. 

Q. Any prescription on them? A. No, sir. 

Q. What about the style of the bottle? Was it a large, 
open neck bottle or a small cork bottle ? A. All the bottles 
I found were of the types found in drugstores—in the 
prescription departments of drugstores. 

Q. Are bottles used in the keeping of narcotics in the pre¬ 
scription department different from what one might see 
for patent medicines? A. Yes, they are. 

Q. How are they different ? A. The narcotics are usually 
small in size and for that reason are kept in small bottles, 
and very small bottles, varying from that size (indicating) 
to possibly a little larger. 

Q. You indicate what? An inch and a half? A. Yes. 

Q. To two inches. A. Yes. 

Q. How many such bottles did you see outside? A. Such 
bottles—I didn’t see any of that type. However, the bottles 
that were there were bottles that are also found in drug- 
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stores, and this one particular bottle contained some tablets 
and it was labeled “A.S.A. Compound.” 

Q. Was that reported missing? A. Later it was reported 
missing from the store. 

Q. You say you met his mother at the door and identified 
yourself to him? 

Mr. Stein: Excuse me, Your Honor. You meant “identi¬ 
fied yourself to her.” 

By the Court: 

Q. To her. When you got inside did you see the defend¬ 
ant ? A. Y'es. 

Q. Where did you first see him? A. He was in his room 
on the second floor, in the back. 

Q. When you say in his room, do you mean his bedroom ? 
A. Yes. 

Q. Where was he when you first saw him? A. He had 
just gotten up out of bed and he was standing up alongside 
the bed immediately behind the door. 

Q. Were his clothes nearby? A. Yes. 

Q. Did you make an examination of them? A. Yes, of 
a shirt lying on the bed, and it was torn and had blood on 
one sleeve of it. 

Q. Did you notice any scratches on the boy’s body? A. 
Yes, there was evidence of blood on the counter in the drug¬ 
store. I found, in examining the defendant’s hand—I be¬ 
lieve it was his right hand—there was a fresh injury to 
one of his fingers. It appeared as though it had been cut 
or gouged against some sharp instrument. 

Q. Did you draw that to his attention and ask for an 
explanation? A. I did not at that time, no, sir. I didn’t 
talk to him about that at all. 

Q. When, if at all, did you place him under arrest ? A. I 
placed him under arrest when I entered the room. I 
didn’t tell him he was under arrest, but my intention was 
to arrest him. 
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Q. Did there come a time that you put your hand on 
him and place him under arrest? A. No, I didn’t. 

Q. Did you indicate to him by action or word that he was 
confined and under arrest? A. Yes, I did. 

Q. When, if at all, did you discover any narcotics? A. 
Shortly after we arrived in the room. Officer Herring was 
standing nearby and he observed a small instrument box, 
which he opened. 

Q. Where was the box? A. As I recall, I believe it was 
right alongside of the bed that was in the room. 

Q. When you say “instrument box” can you give a little 
more detail? A. Yes. It was a box about 10 or 12 inches 
long, about 2 and a half or 3 inches deep, and I believe it 
is used for the purpose of holding or carrying a flute or 
wind instrument. 

Q. You mean a musical instrument? A. Yes. 

Q. Not a surgical instrument ? A. No, sir. 

Q. What did you do when you saw that ? A. Officer Her¬ 
ring opened the box and the box contained a large quantity 
of boxes that contained various narcotics — morphine, 
cocaine, dilaudid, demoral—and there was quite a number 
of them in the box. 

The defendant then stated that that was the stuff that 
had come out of the store, and he showed us where in a 
closet he had a black neckerchief—Navy type neckerchief 
—that was tied, and in it contained some more bottles that 
also contained narcotic drugs. 

Q. Were they that were in this neckerchief also bottles 
that were alleged to have been part of this housebreaking? 

A. Yes, sir, that is correct. 

Mr. Stein: May I ask him more questions? 

The Court: Yes. 

By Mr. Stein: 

Q. Was there any reason why you could not have sta- 
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tioned your fellow officer around the house until you got 
a warrant ? A. When ? 

Q. When you went over to his house. A. Well, I didn’t 
know the defendant was guilty of anything at the time I 
went there. 

Q. You had no information on which you could get a 
warrant then? A. Xo, sir, I had none. 

Q. When you got up to the defendant’s room what was 
his condition? A. He had just awakened. 

Q. What was his mental condition? A. He seemed to 
be befuddled. He seemed to be under the influence of some¬ 
thing. It wasn’t alcohol. I couldn’t detect anv odor of 
alcohol, but he appeared to be very nervous and agitated 
and he kept pacing back and forth. He couldn’t answer 
my questions. He tried to get his clothes on. Then he 
would move away to something else. He was very much 
upset. 

Q. You say he could not give you any answers to your 
questions? A. To some of them, yes. 

Q. Did you indicate by a movement of your hand to his 
mother that his condition was such that he was a little 
crazy? A. Oh, no, sir. 

Q. You did not do that? A. Xo, sir. 

Q. Did he ask you whether you had a warrant ? A. Yes, 
he did. 

Q. Isn’t it a fact that his mother said for you to wait 
downstairs, that he would be down, but you ran up the 
stairs? A. Xo. When she came down she said that he 
was in his room. By that time we had found the bottles 
alongside of the porch. 

I asked her if I could speak to him in his room. 

She at first hesitated to allow me to do that, but she 
stepped back and then I proceeded on upstairs. 

Q. By her stepping back you took that as your invita¬ 
tion to go up the steps? A. That’s right, yes. 
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Q. When you once got into his room did you ask him 
whether you might search the room? A. No, I did not. 
Mr. Stein: That is all. 

(The witness left the stand.) 

The Court: Is there any more testimony? 

Mr. Stein: I think that is all. 

The Court: Are you willing to rest on that, Mr. Mc¬ 
Laughlin ? 

Mr. McLaughlin: Yes, Your Honor. 

The Court: I am prepared to rule. 


OPINION 

The Court (Kirkland, J.): The Court is familiar with 
the case of Amos v. United States, cited in defendant’s 
brief, and the Court is also familiar with the case of Boyd 
v. United States. Those are old landmarks in the question 
of search and seizure. 

In this particular case the Court makes the following 
findings of fact and conclusions of law: An officer has taken 
the stand—assigned to the narcotic branch of the Metro¬ 
politan Police—and has testified that he knew the defend¬ 
ant: that on a prior occasion he had occasion to arrest 
the defendant for a housebreaking and, apparently, theft 
of narcotics from a drugstore, though not close to, never¬ 
theless in the neighborhood of the defendant’s home; that 
the entry of the first drugstore was made in the manner of 
striking out the panel in the lower part of the door and 
that the articles taken were drugs; that he received this 
complaint and went to the store involved, to wit, the 
People’s Drugstore on Wisconsin Avenue, at approxi¬ 
mately nine a. m.; that he there received a complaint of 
the unlawful breaking into of that store and the apparent 
taking of narcotic drugs, plus the taking of some cigarettes. 

Apparently, the one who entered that store on that oc- 
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casion was one interested in the theft of narcotics, with 
perhaps the collateral theft of the cigarettes. The Court 
points to the fact that other more valuable things were not 
taken; nor were other articles removed. It necessarily 
pointed to one who either traffiked in or was addicted to 
using or had been taking drugs. 

In this case, again, the officer noticed the lower panel 
was broken—a glass door broken by a rock—and, when 
he made the examination, that only articles of drugs plus 
cigarettes were taken. 

With that information at hand, he recalled this defend¬ 
ant, and investigation showed that the defendant lived 
within four or five blocks of the drugstore. 

The officer has testified that when he went to defend¬ 
ant's premises, within an hour, he knocked at the door 
and spoke to the defendant’s mother; that while there he 
happened to notice, at the bottom of the porch, one bottle 
marked “A.S.A. Solution,” which he recognized as having 
been in the store and a part of the theft and the housebreak¬ 
ing on this occasion. 

He then asked if the defendant was home, and was told 
he was upstairs. He then went into the house and went 
upstairs. 

Now, there are two things involved. First, an officer does 
not have to have a warrant to go into another’s home if 
he is admitted into the home. He may not break out a door 
without a warrant. In this case there is no showing that 
the door in fact was not opened. Whether the mother 
said, “Wait until I get him and bring him down,” or 
whether the officer went past her and went upstairs this 
Court feels is immaterial, because, in the grade of crimes, 
the offense which the officer was investigating was that of 
a felony. 

Xow, police officers have the capacity of being what is 
known technically as peace officers. A citizen may make an 
arrest under some conditions, but he does not have the lati- 
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tude that a peace officer does. It is the peace officer's func¬ 
tion to maintain peace and good order. That officer as 
such has the right to make a valid arrest on the suspicion 
that a felony had been committed. 

That officer had knowledge of a similar attempt by the 
same person on another occasion. He has reported to him 
that one bottle of A.S.A. solution was taken. He sees it 
outside on a public portion of this man’s residence. He is 
informed by the defendant’s mother that the boy is in the 
premises. 

The Court rules, therefore, as a matter of law, that he 
had a right without a warrant to arrest the defendant on 
that occasion; that he went into the room and there was 
restraint. Whether the restraint was from announcement 
that he was under arrest or from the actual placing of the 
hand on him to restrain him or from the inference that his 
movement at large was restrained, an arrest took place. 
The Court rules it was a lawful arrest. 

One of the incidents of a lawful arrest is the right of an 
officer, in the protection of himself, to make a search of the 
person or the defendant or in the immediate presence of 
the defendant himself. In this particular case the officer 
has identified a small case near the bedstead of the bed on 
which the defendant was lying. The officer would have been 
foolish indeed had he not looked within that particular 
case. It might have had the articles of escape. It might 
have had articles of danger to the person’s safety. 

This case comes clearly within the Jeffers case. Judge 
Fahy said that when an officer without a warrant makes a 
search, that search is unlawful and in violation of the 
Fourth Amendment. The Court went on to say that there 
were circumstances that would bring the case within ex¬ 
ceptions, one of which was that a search could be made 
when there was a valid arrest. The arrest in this case was 
valid. 

The rule of law is well settled that the officer may search 
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the defendant or immediate vicinity of the defendant. He 
did it, and upon his search he discovered peculiarly shaped 
narcotic bottles in this musical carrying case. There was 
then full confirmation that this had come from the store 
which had reported to him the hour before. 

The officer has also testified that the defendant told him 
that he had additional narcotics in the fold of a kerchief, 
and the defendant opened the door and exhibited it to 
him. 

The Court would rule in that particular that the closet 
was still within the purview of the rule of law “the im¬ 
mediate vieinitv.” It would have entitled the officer with- 

V 

out consent to search therein. The testimonv is clear that 

V 

consent was given, and it falls within the rule that if one 
entitled to a protection under the law waives it and con¬ 
sents to its being removed, the officer may take the sub¬ 
stance of the fruits of the search. Accordingly, the seizure 
there was lawful and valid. 

For the reasons stated and the facts outlined, the Court 
will formallv overrule the motion to dismiss the indictment 
and will also overrule the motion to suppress the evidence 
seized as a result of this particular incident. 

Is there any fact that the Court has not ruled upon? 

Mr. Stein: No. 

The Court: Very well. 

(The instant hearing was concluded.) 


3 PROCEEDINGS 

The Deputy Clerk: The case of James M. Ellison. 

Mr. Stein: Your Honor, may we approach the bench? 
The Court: Yes. 

(At the bench:) 

MOTION 

Mr. Stein: On September 19, 1952, a motion to suppress 
was heard in this case before Judge Kirkland. At that 


17 


time, he denied the motion. I would like to renew the mo¬ 
tion at this time, not merely as a formality, but for Your 
Honor to hear it again, because I think this case comes so 
clearly within the Supreme Court cases that I would like 
Your Honor to give us a hearing on this. I think we can 
show Your Honor there won’t be anv necessity for a trial 

W » 

in this case. 

The Court: I think that if vou wanted to have it heard 
again, you should have asked him for a rehearing. 

Mr. Stein: But we are raising it again at this time before 
the evidence comes in. 

The Court: You can raise it at this trial if you want to, 
but I think if you want to have the motion heard again, 
you should go back to him again for a motion for rehear¬ 
ing. I don’t think I should hear the motion over again. 

• •••••••#• 

4 Mr. McLaughlin: Call Officer Gabrvs. 

Thereupon,— 

JOSEPH A. GABRYS 

was called as a witness for the United States and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT-EXAMINATION 
By Mr. McLaughlin: 

Q. Officer Gabrvs, your full name is what? A. Joseph 
A. Gabrvs. 

Q. And you are a member of the Metropolitan 

5 Police Department? A. Yes, sir, I am. 

Q. Are you assigned to any particular detail or 
squad? A. I am assigned to the Narcotic Squad. 

Q. Officer, I call your attention to July 8 of this year 
1952. As the result of certain information received by you, 
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did you go to a store in the 4400 block of Wisconsin Ave¬ 
nue, Northwest, in the District of Columbia? A. Yes, 
sir, I did. 

Q. What time did you arrive at that store? A. It was 
approximately eight-forty-five in the morning. 

Q. Just where on Wisconsin Avenue was the store lo¬ 
cated ? A. It is at Wisconsin and Albemarle. 

Q. And that is owned by what people? A. The Peoples 
Drug Store Company. 

Q. What time did you say you arrived there? A. At 
about eight-forty-five. 

Q. And that is a. m., in the morning? A. A. m., yes, sir. 

Q. When you arrived at those premises, did you make 
any inspection of them? A. Yes, sir, I did. 

6 Q. At the time that you arrived there, did you 

see a man who was identified to you as Mr. Beckley? 
A. Yes, sir, I did. 

Q. What examination did you make of the store at the 
time that you arrived there on the morning of July 8? A. 
I first examined the narcotics cabinet in the prescription 
file room. 

Q. What was the condition of the— Where was the pre¬ 
scription room where the narcotics file was? A. The pre¬ 
scription room where the narcotics and the narcotic files are 
kept was on the first floor in the back part of the store. 

Q. What examination did you make in this narcotics 
department, we’ll say? A. I examined the narcotic cabi¬ 
net, which had been broken into, and— 

Q. (Interposing) You received information at that time 
that certain properties were taken from the store? A. Yes, 
I did. 

Q. What other examination did you make of the store? 
A. After I completed the examination of the narcotic cabi¬ 
net, I examined a door which entered into—which was an 
entrance into the store from Wisconsin Avenue and directly 
off of Wisconsin Avenue. 
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Q. What was the condition of that door at the 

7 time that you examined it ? A. The door was a plate 
glass door, and the bottom half of the door had 

been broken out, and the glass had fallen into the store, 
indicating that the door had been broken from the out¬ 
side. 

Q. Did you find any other objects in the store that would 
indicate that? A. There was pointed out to me by the 
manager of the store a large bricklike object that was, at 
the time I saw it, sitting on top of a counter or a cabinet 
of some sort. 

Q. As a result of the information you received there at 
that time, and other information, did there come a time 
when you arrested the defendant here, James Ellison? 
A. Yes, sir. 

Q. What time did you arrest him? A. It was about 
nine-fifteen, nine-thirty, somewhere along in there. 

Q. That is, the same day? A. Yes, sir 

Q. And this is in the morning? A. That is correct. 

Q. Where did you arrest the defendant James Ellison? 
A. I arrested him at his home. 

Q. How far— Where did he live, by the way; what 

8 street? A. It was on Windom Place. I don’t recall 
the house number exactly. 

Q. How far would you say that was from the drug store 
on Wisconsin Avenue that had been broken into? A. I 
would say roughly about six or seven blocks. I did not 
count the blocks. I am estimating the distance. 

Q. Well, approximately? A. Yes. 

Q. You say that you arrested the defendant at his house? 
A. That is correct; yes, sir. 

Q. At the time that you arrested the defendant at his 
house, was certain property recovered by you at that time? 

Mr. Stein: Before you answer, I object to any evidence 
that comes as a result of the arrest, the search, the seizure. 
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or the entrance into the home, on constitutional grounds. 
The Court: You may proceed. 

Mr. McLaughlin: Your Honor, that has been disposed 
of in a motion before Judge Kirkland. 

The Court: Yes. 

Mr. Stein: But I am still pressing my objection. 

The Court: I understand that. 

By Mr. McLaughlin: 

*••••••••• 

9 Q. Did you have any conversation with the de¬ 
fendant about the breaking into the Peoples Drug- 

Store on Wisconsin Avenue? A. Yes, I did. 

Q. What conversation did you have with the defendant 
at that time as to this breaking into the store? A. When 
I entered the defendant’s bedroom, which was located on 
the second floor in the rear part of the house, I first ob¬ 
served, lying on the floor, a small piece of paper which was 
a piece of a tax stamp, a narcotic tax stamp frequently 
found on bottles containing narcotic drugs in drug stores. 
I identified myself to the defendant at that time and told 
him I wanted to talk to him about the housebreaking at 
Peoples Drug Store on Wisconsin Avenue. 

Q. Prior to going into the house, did you notice any¬ 
thing unusual as you went into the house of the defendant 
that morning? A. Yes. 

Q. What was that ? A. On arrival at the residence of 
the defendant, I rang the doorbell, which was answered by 
his mother, to whom I identified myself, and I asked her 
if the defendant was home. She told me that she 

10 thought that he was, and that he was asleep in his 
bed. With that, she went on upstairs, and while she 

was gone upstairs, Officer Herring, who was with me, in 
examining or in looking around the porch, noticed over 
the railing alongside of the porch, on the ground between 
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the porch and a sidewalk, I believe, that passes there, 
a quantity of bottles of assorted sizes. There were two 
packages of cigarettes and another package, and he called 
my attention to that. I got these bottles up off of the 
ground. By that time, the defendant’s mother had re¬ 
turned from upstairs. She told me that the— 

Q. (Interposing) As a result of what she told you, did 
you go upstairs? A. Yes, I did. 

Q. When you went upstairs, did you see the defend¬ 
ant? A. I saw the defendant in his bedroom. 

Q. Did you question him? A. Yes. 

Q. Did you place him under arrest at that time? A. I 
did, yes. 

Q. After placing the defendant under arrest, was any 
property recovered in those premises? A. I observed Offi¬ 
cer Herring open a small flute case. 

The Court: A small what? 

The Witness: Flute case. 

By Mr. McLaughlin: 

11 A. I will show’ you this,— 

Mr. McLaughlin: And mark it, I believe, as Gov¬ 
ernment exhibit for identification No. 3. 

The Deputy Clerk: Four. 

Mr. McLaughlin: Four? 

(Case and contents referred to w’ere marked as Govern¬ 
ment Exhibit 4 for identification.) 

By Mr. McLaughlin: 

Q. I show you this Government exhibit for identifica¬ 
tion No. 4 and ask you whether or not you identify that 
as the flute case you are speaking about. A. Yes, I do. 

Q. Where did Officer Herring find the flute case you 
refer to ? A. This wras on a stand immediately in the door¬ 
way from the hall into the defendant’s bedroom and along¬ 
side of his bed there. It was lying on top of the stand. 
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Q. What did it contain? A. It contained a quantity of 
bottles. 

Q. Just turn it around and let’s take a look at it. (Wit¬ 
ness complied.) 

Q. Are those the bottles, now, that were in it at the time 
that you found it in the house ? A. Yes, sir, they are. 

Q. What other property was recovered by you in 

12 those premises? A. The defendant at this point 
stated that he had gotten this material out of the 

drug store that I had mentioned to him, and I began to 
look further around in the room. I opened a door into a 
closet, a clothes closet, and I withdrew from that closet 
this kerchief, which was tied around. On opening it, I 
found it contained these bottles, which were also marked 
as narcotics—bottles containing narcotic drugs. He stated 
further that these bottles, too, came from that drug store. 
Q. I will show you this,— 

Mr. McLaughlin: And mark it as Government Exhibit 
Xo. 5,— 

(Brown envelope containing two bottles referred to was 
marked as Government Exhibit 5 for identification.) 

By Mr. McLaughlin: 

Q. —a brown envelope containing two bottles. A. Yes, 
sir. 

Q. Can you identify those two bottles. Government Ex¬ 
hibit Xo. 5? A. Yes, sir, I can. 

Q. And you identify those two bottles as what? A. I 
identify these two bottles as two bottles of materials which 
I took from this flute box and which I placed into 

13 a manila envelope, which I sealed with wax. On 
October the, or rather, on September the 17th, I 

personally delivered this to the United States Chemist for 
analysis. 

Q. And those were taken out of the house of the defend¬ 
ant, is that right? A. Yes, sir, they were. 
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Q. At the time that you turned over Government Ex¬ 
hibit 5, the two bottles, to the chemist Mr. Young, were 
the bottles sealed at that time? A. Yes, they were. 


• ••••••••• 


Mr. McLaughlin: That is all. 

The Court: Before you begin, I would like to ask a ques¬ 
tion. 

You say that you saw something on the ground before 
vou went in the house? 

14 The Witness: That is correct, Your Honor. 

The Court: And you said that there were some 

cigarettes on the ground? 

The Witness: That is correct. 

The Court: Well, you didn't say what these other things 
were. 

The Witness: No. I described them as several bottles, 
as several bottles, is all, just several bottles which had the 
appearance of bottles that are usually found in drug stores, 
drug store items. 

The Court: They had no labels on them? 

The Witness: Yes, Ma’am, they did have. 

By Mr. McLaughlin: 

Q. So as to clear it up: In regard to this brown paper 
bag— 

Mr. McLaughlin: And we will mark it as Government 
Exhibit No. 6. 

(Brown paper bag containing numerous articles referred 
to was marked as Government Exhibit 6 for identification.) 

Q. I will show you Government Exhibit No. 6, a brown 
paper bag containing numerous articles, and ask you 
whether or not you identify that. A. Yes, I do. 

Q. You identify Government Exhibit 6 as what? 

15 A. As the materials that were first observed bv Offi- 
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cer Herring and then later seen by me and retrieved 
bv me. 

W 

Q. And those materials that you referred to there, they 
contain cigarettes, do they? A. That is correct, yes, sir. 

The Court: These are the things that came from the 
outside? 

The Witness: That is right, yes, Ma'am. 

By Mr. McLaughlin: 

Q. They were found on the outside of the premises near 
the front steps, you say? A. Near the side of the porch. 
Mr. McLaughlin: That is all. 

CROSS-EXAMINATION 

By Mr. Stein: 

Q. How soon after you were up in Mr. Ellison’s room 
did you go to the drug store ? A. It was a matter of about 
fifteen or twenty minutes. 

Q. When you were talking to Mr. Ellison, he was in some¬ 
what of a stupor, wasn't he? A. That was in his home. 

Q. Yes. A. Yes, in his home, in his bedroom. 

16 Q. Yes. A. May I correct that, please? He 

wasn’t, I don’t mean to say he was in a stupor. He 
was very excited and nervous, and he wandered about, back 
and forth, and when I asked him to put his clothing on, he 
was quite some time understanding what I wanted him to 
do. 

• •••(••«•• 

22 Q. The articles which you noticed on the porch 

23 that you and Mr. Herring found, they weren’t 

covered up in any way, were they? A. No, sir, they 

were not. They were fully exposed. 

Q. They were just thrown about, weren’t they? A. They 
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were in a group, in a close group, but they were fully ex¬ 
posed. 

• ••••••••• 

25 RECROSS-EXAMINATION 
By Mr. Stein: 

• ••••••••• 

26 Q. You know that he had at one time used drugs, 
don’t you? A. Yes. 

27 Q. And you had no information that would lead 
you to believe that he had resumed using drugs, 

had you? A. None at all, no, sir. 


29 SHERWOOD H. HERRING 

was called as a witness for the United States and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

DIRECT-EXAMINATION 
By Mr. McLaughlin: 

Q. Now, Officer, your full name is what? A. Sherwood 
H. Herring. 

Q. Herring? A. Yes. 

Q. And you are a member of the Metropolitan Police 
Department? A. Yes, sir. 

Q. Assigned to any particular detail? A. As- 

30 signed to the Narcotics Squad. 

Q. Recalling your attention to July 8 of this year 
1952, after receiving certain information did you go with 
Officer Gabrvs to the home of the defendant? A. Yes, sir. 

Q. Did there come a time when you and Officer Gabrvs 
placed the defendant under arrest? A. Yes. 
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Q. Was any property taken from the premises of the de¬ 
fendant at that time? 

Mr. Stein: I object to that, Your Honor, his answer about 
evidence which we feel should have been suppressed. 

The Court: Very well. Overruled. 

• ••••••••• 


32 CROSS-EXAMINATION 

By Mr. Stein: 

Q. Officer Herring, do you work under Sergeant Gabrys ? 
A. I work with Sergeant Gabrys. 

Q. But he is your superior officer, isn’t he? A. Yes. 

• ••••••••• 


33 Q. I am going to show you Defendant’s Exhibits 
1, 2, and 3, and ask you if you recognize them. A. 
It looks to be the house, his house. 

Q. Would you point out with this pencil where you found 
the bottles? A. Yes, sir. Right, approximately right 
through here. (Indicating.) 

Q. Would you put a line there? A. (Complying) I don’t 
know the exact location, but right at the end of that porch. 
Q. That will give a pretty good idea. Okay. 

Mr. Stein: I would like to offer into evidence the picture 
that he has got marked. Any objection? 

Mr. McLaughlin: No, I have no objection. 

The Court: It may be received. 

What is the number? 

Mr. Stein. Defendant’s Exhibit 2, for identification. 
(Defendant’s Exhibit 2 for identification was received 
in evidence.) 

Mr. Stein: That is all. 

• ••••••••• 
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36 JAMES M. ELLISON 

the defendant herein, was called as a witness in his own 
behalf and, having been first duly sworn, was examined 
and testified as follows: 

DIRECT-EXAMINATION 
By Mr. Stein: 

Q. Would you state your name, please? A. James M. 
Ellison. 

40 Q. Have you ever had any trouble with narcotics? 
A. I have. 

Q. And were you addicted to the use of narcotics? A. I 
was addicted to the use of them prior to this occasion. 

Q. When was that; when was the last time that you used 
narcotics? A. Two and a half years ago. 

Q. At that time, two and a half years ago, did you plead 
guilty to a charge of housebreaking? A. I did. 

Q. Why did you do that? A. Because I wanted to get 
treatment in Lexington, and also because it was the truth. 

Q. Did you commit the offense charged at that time ? A. 
I did. 

Q. And you pled guilty to it. Did you commit the offense 
charged this time? A. I have no knowledge of it. 

Q. When was the first time that you had any indication 
that a crime may have been committed? A. When I was 
awakened in the morning. 

Q. And what was your condition upon being awakened? 
A. I had a hangover. 

Q. Do you remember who awakened you? A. My 
my mother did. 

• •••••••• 


41 
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Q. And then what did you do? A. She told me that 
Sergeant Gabrys was downstairs and wanted to talk to 
me. So I took the bottles and threw them in the closet 
and told them I’d be right down as soon as I got dressed. 

Q. Did you know Sergeant Gabrys from a previous 

42 occasion? A. I did. 

Q. Was he the officer in the case in which you 
pleaded guilty? A. He was one of them. 

Q. I see. Then tell us what happened. A. Then I heard 
him say, “We are coming up anyway.” I asked him not to 
come up, and let me get dressed, that I’d be right down. 
But by that time, he was in the room. 

Q. Then what transpired? A. Then, I was very con¬ 
fused at the time, but they started looking over my room,— 

Q. Were you dressed at this time? A. No, I wasn’t 
dressed. —and asked me about a drug store, and I said I 
didn’t know anything about it. I asked them if I could 
take a couple of empirin tablets for my headache, which 
he let me do. They seemed to be in a very big hurry, and 
thev went over the room and then went downstairs and 

V 

took me downtown. 

Q. Did they at that time accuse you of breaking into a 
Peoples Drug Store? A. Well, they intimated it. I wasn’t 
really clear whether they accused me or not. They took 
me to the drug store in my neighborhood and asked me 
to witness the pharmacist signing these bottles they 
had. 

43 Q. They asked you to witness that? A. Yes. 

Q. Then what happened? A. Then they took me 
downtown and charged me with housebreaking and larceny. 

Q. Among the items that were testified to as being stolen 
from the drug store by Mr. Beckley, were these: mercuro- 
chrome crystals. Do you have any need for mercurochrome 
crystals? A. No, I don’t. 

Q. Do you have any occasion to use red oxide mercury? 
A. No, I don’t. 
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Q. Do you know what mercury oxycyanide is? A. I 
know it is a chemical. 

Q. Do you have a chemistry set at home? A. No, I 
don’t. 

Q. Do you have chemistry as a hobby of yours? A. No. 
Q. Do you know what luminal powder is? A. No, I 
don’t. 

Q. Do you know in w’hat connection these are used? A. 
No, I can’t say that I do. 

Q. Do you know what luminal sodium powder is? A. 
No! 

44 Q. Do you know what lunar caustic is? A. No, 
sir. 

Q. Did you have in your possession tw'o packages of 
Pall Mall cigarettes, not two cartons but two packages of 
Pall Mall cigarettes? A. No, I didn’t. 

Q. Do you smoke? A. Yes. 

Q. What brand do you smoke ? A. Philip Morris, Camels, 
Pall Malls, anything. 

Q. Do you know what lycoyodium powder is? A. No, 
I don’t. 

Q. Would you have any occasion to use these articles 
that I have mentioned? A. No. 

• ••••••••• 


45 Q. Did Sergeant Gabrys ever exhibit to you a war¬ 
rant for your arrest? A. No, he didn’t. 

Q. Did he ever show you a search warrant? A. No. 

Q. Do you take vitamins by swallowing them, or do you 
take them by injection. A. I take them by injection from 
the doctor. 

Q. Have you ever used Octa Perles? A. No. 

Q. And you had no occasion to use one package of Octa 
Perles— A. No. 
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48 Q. Have you used narcotics of any kind since you 

49 left Lexington in 1951,1 guess it was. Was it 1951? 
A. 1951, that is right. 

Q. Yes. Have you used narcotics of any kind? A. No, I 
haven’t. 


50 CROSS-EXAMINATION 

By Mr. McLaughlin: 


71 Q. How long have you been out of Lexington? 
A. It’s been about two and a half years. 

Q. That you have been out of Lexington? 

(Witness indicated answer by nodding head.) 

Q. You were sentenced there in 1950? A. Yes. 

Q. How long did you stay there? A. I was in Lexing¬ 
ton about four months, and then went to Fort Worth, Texas. 
Q. And how long did you stay there? A. About 

72 four months. 

Q. So that you have been out how long? A. About 
two and a half years. 

Q. Two and a half years? A. Approximately. 

Q. During that time, have you got the urge for narcotics? 
A. No, I haven’t. 

Q. You never have. Do you do anything for it to keep 
the urge away? A. Well, I have changed all my friends. 

Q. Huh? A. I have stopped running around with ad¬ 
dicts. 

Q. You mean your supply where you used to get it? A. 
Supply, no. All my acquaintances are entirely different. 

Q. In other words, you mean you used to associate around 
with narcotic addicts? A. That is correct. 

Q. Did you work around these stores, that is, Newman’s 
store, in all that time when you were associated with these 
narcotics? A. No, I didn’t. 
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Q. What were you doing then, what kind of work ? A. I 
was playing in orchestras. 

• ••••••••• 

80 By Mr. Stein: 

• ••••••••• 

81 Q. Going back to 1950 when you broke into a 
Peoples Drug Store, at that time did you take any¬ 
thing outside of narcotics? A. No, I did not. 

Q. And at that time, did you tell the police what you had 
taken? A. Yes, I did. 

Q. Did you come down headquarters and make a com¬ 
plete confession? A. I did. 

Q. Was it necessary for them to go out and arrest 

82 you? A. No. 

w 

Q. Did Sergeant Gabrys call you up and ask you 
to come down? A. He did. 

Q. And what did you do in response to the call? A. I 
went down there. 

Q. At that time, you didn’t take any of these various 
articles which I have mentioned: cigarettes, mercury pow¬ 
ders, or anything of that nature? A. No, I did not. 

Q. As far as you know, is anything connected with mer- 
curv used bv drug addicts? A. Not that I know of. 

• ••••••••• 


86 Q. At the previous housebreaking of a Peoples 
Drug Store, did you also tell Sergeant Gabrys that 
you had used gloves when you broke in there? A. I did. 

Q. Did they find any gloves in your bedroom ?— A. They 
didn’t. 

Q. —this time? A. Oh, no. 

• ••••••••• 
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87 Q. Did the police show you the brick that had been 
thrown in the door? A. They didn’t. 

Q. Did they show you the door? A. They did not. 

98 Mr. Stein: Call Mrs. Ellison, please. 

Thereupon,— 


CONSTANCE M. ELLISON 

was called as a witness for the defendant and, having been 
first duly sworn, was examined and testified as follows: 

99 DIRECT-EXAMINATION 

Bv Mr. Stein: 

Q. Will you state your name, please? A. Constance M. 
Ellison. 


Q. Are you related to James Ellison? A. Yes. 

Q. What is the relationship? A. I am his mother. 

Q. Going directly to the morning of July 8, did you 
awaken James? A. Yes. 

Q. What was his condition, so far as you could tell, upon 
his being awakened by you? A. He was in a daze, sort 
of a stupor. 

Q. What did you tell him? A. I told him that Sergeant 
Gabrys was downstairs and wanted to see him. 

Q. And then what did you do ? A. I went downstairs. 

Q. Did Sergeant Gabrys announce himself to you as a 
police officer when he came to the house? A. I recognized 
Sergeant Gabrys. He spoke to me by name and intro¬ 
duced the person with him. 

Q. And you knew he was a police officer? A. I 
knew that Gabrys was, yes. 
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Q. Yes. Did you ever invite Gabrys into your house? 
A. No. 

Q. How is it he got in your house? A. They called me 
out to the porch to show me something at the end of the 
porch, and followed me back in. 

Q. Did you at any time invite Gabrys up to James’s 
bedroom? A. No, X did not. 

Q. How did he get up there? A. He walked up. 

Q. Did he walk past you? A. Yes, I was in the hall. 
Q. To your knowledge, has James been using any nar¬ 
cotic drugs? A. No, he has not. 

Q. That is, since he came back from Lexington? A. Not 
since he has returned, no. 

Q. Do you know of his drinking habits? A. Yes, some¬ 
thing about them. I know that he does drink to excess 
sometimes. 

Mr. Stein: That is all. 

CROSS-EXAMINATION 
By Mr. McLaughlin: 

• ••••••••• 

101 Q. On that morning when the police arrived at 
your house and you were standing in the door, did 
you hear your son yell from the bedroom for the police 
not to come upstairs? A. He said to wait until he was 
dressed. 

Q. That is it. And then the police went up after that, 
isn’t that right, after he said that? A. Yes. 

• ••••••«•• 

112 (Whereupon, the prospective jurors were duly 
sworn and examined on voir dire, following which 
a jury panel was selected and sworn.) 
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A Deputy Marshal: All witness, both sides, kindly step 
this Avay. 

("Whereupon, several witnesses left the room.) 

*••••••••• 

(Whereupon, an opening statement on behalf of the Gov¬ 
ernment was made by Assistant United States Attorney 
McLaughlin. This was followed by an opening statement 
on behalf of the defendant, by Mr. Stein.) 

Mr. McLaughlin: Call Mr. Beekley. 

Thereupon,— 

CHARLES PERRY BECKLEY 

was called as a witness for the Government and, having 
been first duly sworn, was examined and testified as fol¬ 
lows : 

DIRECT-EXAMINATION 
Bv Mr. McLaughlin: 

Q. Now, Mr. Beekley, your full name is what? A. 
Charles Perrc Becklev. 

* V 


113 Q. During the month of July of 1952, where were 
you employed? A. Peoples Drug Store, 4445 Wis¬ 
consin Avenue. 

Q. Is that in the District of Columbia ? A. It is. 

Q. In what capacity A\*ere you employed by that store? 
A. Manager. 

• ••••••••• 

114 Q. Calling your attention to July 7th of 1952, do 
you recall whether or not you closed the store that 

night on July 7th? A. Yes, sir. 

Q. What time did you close the store? A. Well, I would 
say approximately ten-fifteen. 
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Q. Closing the store, did you notice the front door of 
the store; did you close the front door? A. Yes, sir. 

Q. Did you have occasion to return to that store after 
July the 7th, the evening of July 7th? A. No, sir. 

Q. Did you return to the store the next day, July 8th? 
A. Yes, sir. 

Q. What time did you return to the store on July 8th? 
A. I was called in by the Metropolitan Police. 

Q. As a result of the call by the police, did you go to the 
store? 


• ••••••••• 


115 Q. What was the condition of the store at the time 
that you arrived there on the morning of July 8th? 

A. The door had been broken open, a brick had been carried 
into the inside and laid up on a display. 

Q. When you say the door, can you describe that front 
door or the door that had been broken? A. It happens 
that the store has two doors. This was the door on Wis¬ 
consin, directly on Wisconsin Avenue; the other one faces 
on the corner of Wisconsin and Albermarle. This was the 
Wisconsin Avenue door. 

Q. Describe, if you will, the glass in the door that was 
broken. A. Well, it was, a brick had been thrown through 
it, and it was shattered and all over the inside of the 
place, and outside. 

Q. As a result of it being shattered, was there an open¬ 
ing there someone could go through? A. Yes, sir. 

Q. You say you found the brick inside? A. Inside the 
store, lying on a display. 

• ••••••••• 

116 Q. After you found the store in that condition on 
the morning of July 8th, did you make certain in¬ 
ventory or check as to find out whether or not any prop- 
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erties were taken? A. I looked over the place and found 
the narcotic cabinet had been smashed open. 

• »•*»•••»• 

118 Q. Did you take a check or make a check on the 
narcotic cabinet as to whether or not there was any 

property taken? A. Yes, sir. 

Q. What property was taken? A. Well, there was any 
number of various narcotics taken, a list of which has been 
turned over to the Narcotic Burean, which I swore an affi¬ 
davit to. 

Q. Police Department? A. Yes, sir. The Narcotic Bu¬ 
reau was called in at the same time. 

Q. I will show you this list— 

Mr. Stein (Interposing): Your honor,— 

Mr. McLaughlin: —and mark it as Government Exhibit 
for identification No. 1. 

Mr. Stein: —I am sure he plans to introduce that into 
evidence, and before he does, I would like to object to any 
introduction of the evidence that this man has described, 
or his affidavit, or that list, on the grounds that it would 
be a violation of his constitutional rights. 

The Court: Well, it has not been offered as vet. 

Mr. Stein: But it is going to be part of his offer, I am 
sure. 

Mr. McLaughlin: Yes. 

119 Mr. Stein: So my objection goes to any mention of 
the evidence taken, and the introduction of the evi¬ 
dence, on the grounds that it is a violation of his constitu¬ 
tional rights, against search and seizure: and so I will not 
have to keep interrupting Mr. McLaughlin, may my ob¬ 
jection run to the whole course of the testimony in this 
trial, as to the introduction of any narcotics that were 
taken from any place, or any evidence that was seized from 
this person, the defendant. 

The Court: Very well. 

**•••••••• 
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220 Washington, D. C. 

Friday, November 14, 1952 

The above-entitled cause came on for hearing on a mo¬ 
tion for judgment of acquittal or, in the alternative, for a 
new trial, before THE HONORABLE BURNITA SHEL¬ 
TON MATTHEWS, at 10:40 a. m. 

APPEARANCES: 

On behalf of the United States: Arthur McLaughlin, 
Assistant United States Attorney. 

On behalf of the defendant: Jacob A. Stein, Esq., and 
Katherine M. Staley, Esq. 


221 RULING OF THE COURT 

The Court: The motion for judgment of acquittal or, 
in the alternative, for a new trial, rests upon the claim 
that certain evidence should have been suppressed. It is 
claimed that the evidence was obtained in violation of the 
constitutional provision against unreasonable searches and 
seizures. 

Previous to the trial, Judge Kirkland heard the motion 
to suppress and denied it on September 19th. His state¬ 
ment of the facts and his opinion are found on page 31 of 
the transcript. 

When the case came on for trial, the motion to suppress 
was renewed and denied by the trial judge. The current 
motion is grounded on the same claim as the motion to 
suppress. 

On July 8, the police were called to a drug store on Wis¬ 
consin Avenue to investigate a breaking into the drug 
store and the theft therefrom, consisting primarily of 
narcotic drugs, but including some other drugs and some 
cigarettes. When the policemen arrived there, they learned 
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the store had been entered by means of a stone or a brick- 
like article having been thrown through the bottom half 
of the glass door. 

222 One of the police officers, Sergeant Gabrys, re¬ 
called that about a year before, he had arrested the 

defendant for breaking into a drug store by throwing a 
stonb through the bottom half of the door and stealing 
narcotics. On the basis of this recollection, and knowing 
the defendant lived in the vicinity near the Wisconsin 
drug store, Sergeant Gabrys proceeded to the defendant’s 
home. 

Upon arrival, he knocked at the door, and it was opened 
by the mother of the defendant. Sergeant Gabrys then 
asked if the defendant was at home, and waited on the porch 
while the defendant’s mother proceeded upstairs to ascer¬ 
tain whether the defendant was there. 

While she was gone, an officer with Sergeant Gabrys 
noticed over the railing along the porch, on the ground 
between the porch and a walkway, two packages of ciga¬ 
rettes and a quantity of bottles of assorted sizes. While the 
bottles were not narcotic bottles, they were of the kind 
used in drug stores, and one of them was full. The articles 
had the appearance of being recently put there. Sergeant 
Gabry’s attention was directed to these things by the other 
officer. 

Upon the return of the mother of the defendant to the 
door, she said the defendant was at home, and Sergeant 
Gabrys showed her the things on the ground outside the 
porch. 

Sergeant Gabrys then followed the defendant’s mother 
into the house, proceeding to the room of the de- 

223 fendant, and placed him under arrest, and discovered 
the stolen narcotics in the defendant’s room. 

Counsel for the defense point out that Judge Kirkland 
stated that the officer recognized one bottle on the ground 
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on the outside of the house as one reported stolen. How¬ 
ever, in the transcript, the officer seems to have said it 
was later reported stolen. But even so, the finding of the 
bottles of the kind ordinarily used in drug stores with 
other bottles and several cigarette packages, all having 
the appearance of being recently placed there, and the 
finding of the defendant at home, all this, coupled with the 
other information that Sergeant Gabrvs had, constitute, in 
the opinion of the Court, probable cause. 

Defense counsel has said that the bottles and things on 
the ground in plain view were within the curtilage and 
protected by the Fourth Amendment. 

Judge Taft, in Olmstead vs. the United States, 277 United 
States 438, at page 465, says in effect that the practical 
meaning of “houses, persons, papers, and effects” as used in 
the constitutional provision, is not to be extended to for¬ 
bid hearing and sight. 

The cases cited by the attorneys for the defendant which 
mention curtilage as being protected by the Fourth Amend¬ 
ment involve situations where there was a breaking into 
some building which was considered a part of the 
224 house. The things on the ground near the Elli¬ 
son house may be considered in determining whether 
the officers had reasonable cause to arrest. 

The officers saw the bottles and the cigarettes before 
they arrested the defendant, and before entry upon the 
inside of the house, and therefore this knowledge is perti¬ 
nent on the issue of probable cause. 

The motion for a judgment of acquittal or for a new 
trial is denied. 

• ••••••*•• 
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226 Filed in Open Court Aug. 4, 1952. 

Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled June 30, 1952, Sworn in on July 
1, 1952. 

THE UNITED STATES OF AMERICA 

vs. 

JAMES M. ELLISON 

Criminal No. 1224-52. Grand Jury No. 1058-52 

Housebreaking and Larceny (22-1801, 2201, 2202 

D. C. Code) 

The Grand Jury charges: On or about July 8, 1952, 
within the District of Columbia, James M. Ellison entered 
the store of Peoples Drug Stores, Incorporated, a bod}’ 
corporate, with intent to steal property of another. 

Second Count: On or about July S, 1952, within the Dis¬ 
trict of Columbia, James M. Ellison stole the property of 
Peoples Drug Store, Incorporated, a body corporate, of the 
value of about $26.58 consisting of the following: A quan¬ 
tity of cocaine alkaloid, of the value of $2.88, a quantity 
of cocaine hydrochloride, of the value of $2.17, a quantity 
of dilaudid hydrochloride, of the value of $8.75, a quan¬ 
tity of morphine hydrochloride, of the value of $0.59, a 
quantity of powered opium, of the value of $1.74, a quantity 
of morphine sulphate tablets, of the value of $2.75, a quan¬ 
tity of pontopon tablets, of the value of $1.40, a quantity of 
opium tincture, of the value of $1.65, a quantity of dolo- 
phine, of the value of $2.13, a quantity of ASA compound 


41 


with codiene, of the value of $1.26, a quantity of edrisal 
with codiene, of the value of $1.26. 

(s) Charles M. Irelan, Attorney of the United States 
in and for the District of Columbia. 

A True Bill: (s) Thomas J. Shea, Jr., Foreman. 

227 Filed Aug. 8,1952. Harry M. Hull, Clerk 

• ••••••••• 

PLEA OF DEFENDANT 

On this 7th day of August, 1952, the defendant James M. 
Ellison, appearing in proper person and by his attorney 
Katherine M. Staley, Esquire, being arraigned in open 
Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

By direction of Charles F. McLaughlin, Presiding 
Judge Criminal Court #1. 

Harry M. Hull, Clerk. By (s) C. J. Rumsey, Deputy 
Clerk. 

Present: 

United States Attorney by Arthur Schaffer, Assistant 
United States Attorney. 

Ralph Minier, Official Reporter. 

228 Filed Sep. 8, 1952. Harry M. Hull, Clerk 

PETITION OF DEFENDANT TO QUASH ARREST AND 
TO SUPPRESS EVIDENCE SEIZED BY OFFICERS 
OF THE POLICE 

The petition of James M. Ellison respectfully represents 
to this Honorable Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this petition 
in his own right. 
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2. On or about July 8,1952, two officers of the Metropoli¬ 
tan Police who were attached to the Narcotic Squad un¬ 
lawfully entered the private residence of the petitioner at 
premises 3833 Windom Place, N. IV., Washington, D. C., 
and, without having a warrant for the personal arrest of 
the petitioner or a search warrant or any lawful author¬ 
ity whatsoever, and without any reasonable or probable 
cause that the defendant had committed a felony in viola¬ 
tion of a law of the United States, unlawfully, then and 
there arrested the petitioner and committed him to jail and 
then and there unlawfully searched the room of said de¬ 
fendant and took into his possession property described 
in the indictment and other articles which petitioner is un¬ 
able to describe at this time. At the time the petitioner 
was in such a mental state that he was not cognizant of the 
method by which the aforesaid property came into his 
possession. 

3. That the foregoing personal arrest and search and 
seizure of said property was unlawful and unreasonable 
and in violation of the rights of the petitioner under the 
Fourth and Fifth amendments of the Federal Constitu¬ 
tion relating to unreasonable searches, seizures, and arrests 
without a warrant. 

4. Petitioner admits for the purpose of this petition and 
for no other purposes whatsoever that on or about July 8, 
1952, at the time of the foregoing unreasonable search and 
seizure that he was in possession and the owner of the 
foregoing property. 

5. The unreasonable search and seizure conducted by 
229 the Officers preceded the personal arrest of the peti¬ 
tioner; and said search and seizure by said agents on 
the exterior of said residence and in the bedroom of the 
petitioner, which involved the opening of a closet door was 
conducted in an intensive and reckless manner and was of 
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the character of a general exploratory search and seizure 
without a warrant or color of legal authority. 

WHEREFORE, petitioner prays: 

1. That the personal arrest of petitioner be quashed and 
that the indictment in the above cause founded on such 
personal arrest and unreasonable search and seizure be 
quashed or dismissed; 

2. That the foregoing described property and any other 
property taken from defendant by said Police Officers as 
a result of said unreasonable search and seizure be sup¬ 
pressed as evidence against the petitioner in the above 
cause and generally; and petitioner is advised by counsel 
that he is entitled to a dismissal of the above indictment 
by reason of the unlawful personal arrest and unreasonable 
search and seizure without a warrant of any kind or color 
of authority. 

(s) James M. Ellison. 

I, James M. Ellison, do hereby solemnly swear and state 
upon my oath that I have read the above petition and it 
is true to the best of my knowledge information and belief. 

(s) James M. Ellison. 

Subscribed and sworn to before me this 22 day of August, 
1952. 

(s) Charlotte Masky, Notary Public, D. C. 

(s) Jacob A. Stein, 927 15th Street, N. W., Washington, 
D. C. 

CERTIFICATE OF SERVICE 

Personal service on the United States Attorney as evi¬ 
denced below: (s) Charles M. Irelan, United States At¬ 
torney, this 8th day of September, 1952. 
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Filed Sep. 19,1952. Harry M. Hull, Clerk 

**•••••••• 

On this 19th day of September, 1952, came the attorney 
of the United States; the defendant in proper person and 
by his attorneys, Katherine Staley and Jacob Stein, 
Esquire; whereupon the defendant’s Petition to quash 
arrest, Petition to suppress evidence and Motion to dismiss 
count two, each coming on to be heard, after argument by 
counsel, is by the Court overruled. 

By direction of James R. Kirkland, J., Presiding 
Judge Criminal Court #2. 

Harry M. Hull, Clerk. By (s) Richard L. Greenn, 
Deputy Clerk. 

Present: 

United States Attorney by Arthur McLaughlin, Assistant 
United States Attorney. X. Cinciotta, Official Reporter. 

232 Filed Oct. 15,1952. Harry M. Hull, Clerk 

• •••••••it 

On this 15th day of October, 1952, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as 
aforesaid in this cause, the hearing of which was respited 
yesterday; whereupon, the said jury upon their oath say 
that the defendant is guilty as indicted; and thereupon 
each and every member of the jury is asked if that is his 
or her verdict and each and every member thereof says 
that the defendant is guilty as indicted. The case is re¬ 
ferred to the Probation Officer of the Court and the de¬ 
fendant is committed to the District Jail. 

By direction of Burnita Shelton Matthews. Presiding 
Judge, Criminal Court #4. 

Harry M. Hull, Clerk. By (s) James S. Gardiner 
Jr., Deputy Clerk. 


Present: 


United States Attorney bv Arthur McLaughlin Assistant 
United States Attorney. D. Delehantv, Official Reporter. 

233 Filed Oct. 21,1952. Harry M. Hull, Clerk 

• *##•**#*# 


MOTION FOR A NEW TRIAL 

The defendant, through his attorney moves this Honor¬ 
able Court for a new trial, for the following reasons: 

1. The verdict was contrary to the weight of the evidence. 

2. The verdict was contrary to the evidence. 

3. The Court erred in allowing into evidence those mat¬ 
ters which the defendant had moved suppressed. 

4. And for other reasons to be urged at the oral hearing 
of this motion. 

(s) Jacob A. Stein, 927 loth Street, X. \V., Wash¬ 
ington, D. C. 

CERTIFICATE OF SERVICE 

Copy of the foregoing motion served personally upon the 
office of the United States Attorney, this 21 day of Oc¬ 
tober, 1952. 

(s) Charles M. Irelan, United States Attorney 

234 Filed Xov. 14,1952. Harry M. Hull, Clerk 

• •••••*••• 

On this 14th day of November, 1952, came the attorney 
of the United States; the defendant in proper person and 
by his attorney Jacob Stein and Katherine Staley, Esquire; 
whereupon the defendant’s motion for new trial, coming on 
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to be heard, after argument by counsel, is by the Court 
denied. 

By direction of Bumita Shelton Matthews, Presiding 
Judge, Criminal Court #4. 

Harry M. Hull, Clerk. By (s) James S. Gardiner, 
Jr., Deputy Clerk. 


Present: 

United States Attorney by Arthur McLaughlin, Assistant 
United States Attorney. D. Delehanty, Official Reporter. 

235 Filed Xov. 24,1952. Harry M. Hull, Clerk 


On this 21st day of November, 1952, came the attorney for 
the government and the defendant appeared in person and 1 
by counsel, Jacob Stein and Katherine Staley, Esquire. 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of- not guilty and a verdict of guilty 
of the offenses of Housebreaking and Larceny as charged 3 
and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his au¬ 
thorized representative for imprisonment for a period of 4 
Eight (8) month to Twenty-Four (24) months on Count 
One, Six (6) months on Count two, the sentence on Count 
two to run concurrently with sentence imposed on Count 
One. 
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IT IS ORDERED that the Clerk deliver a certified copy 
of this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

(s) Bumita Shelton Matthews, United States Dis¬ 
trict Judge. 


1 Insert “by counsel” or “without counsel; the court ad¬ 
vised the defendant of his right to counsel and asked him 
whether he desired to have counsel appointed by the court, 
and the defendant thereupon stated that he waived the 
right to the assistance of counsel.” 2 Insert (1) “guilty,” 
(2) “not guilty, and a verdict of guilty,” (3) “not guilty, 
and a finding of guilty,” or (4) “nolo contendere,” as the 
case may be. 3 Insert “in count(s) number 
if required. 4 Enter (1) sentence or sentences, specifying 
counts if any; (2) whether sentences are to run concur¬ 
rently or consecutively and, if consecutively, when each 
term is to begin with reference to termination of preceding 
term or to any other outstanding or unserved sentence; (3) 
whether defendant is to be further imprisoned until pay¬ 
ment of the fine or fine and costs, or until he is otherwise 
discharged as provided by law. 5 Enter any order with 
respect to suspension and probation. 6 For use of Court 
wishing to recommend a particular institution. 

236 Filed Nov. 21,1952. Harry M. Hull, Clerk 

• ••••••••• 


NOTICE OF APPEAL 

Name and address of appellant James M. Ellison, D. C. 
Jail. 

Name and address of appellant’s attorney, Jacob A. 
Stein, 927 15th St., N.W., and Katherine M. Staley, Stand¬ 
ard Oil Bldg., Wash., D. C. 
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Offense: Housebreaking and Petit Larceny. 

Concise statement of judgment or order, giving date, 
and any sentence. November 21, 1952—Sentenced to Im¬ 
prisonment for period of S months to 24 months on Count 
1. 6 months on Count two to run concurrently with sen¬ 
tence imposed on Count 1, Deft Committed. 

Name of institution where now confined, if not on bail. 
D. C. Jail. 

I, the above-named appellant, hereby appeal to the 
Vnited States Court of Appeals for the District of Colum¬ 
bia Circuit from the above-stated judgment. 

(s) James M. Ellison, Appellant. 

(s) Jacob Stein and Katherine M. Staley, Attorney 
for Appellant. XA 0652. 

Date: Nov. 21, 1952. 




Umteb 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


CHARLES IL IBRLAN, 

United State* Attorney. 
ARTHUR S. McLAUGBXXN, 
WILLIAM R. GLENDON, 
WHLIA3C J. PECK, 

Assistant United States Attorneys. 






STATEMENT OE QUESTION PRESENTED 


The appellant was tried and convicted of housebreaking and 
petit larceny. His pre-trial motion to suppress evidence 
seized at the time of his arrest was denied by the lower court. 
1^ the appellee s opinion the single question presented on 
appeal is: 

Whether the trial court correctly denied the appellant's mo¬ 
tion to suppress when it appeared that, prior to arrest, the 
arresting officer: 

(1) Was acquainted with the appellant, having arrested him 
on a prior occasion for breaking into a drug store and stealing 
narcotics therefrom under circumstances precisely the same as 
those existing in the present case; 

(2) Knew that the drug store herein involved, as had been - 
the case in the prior housebreaking, was located in the general 
vicinity of the appellant’s home; 

(3) Observed, immediately prior to arrest, a quantity of 
drug store prescription bottles and cigarettes lying in the open 
and apparently only recently placed alongside the porch of ap¬ 
pellant’s home. 

a) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11628 

James Ellison, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


countebstatement of the case 

On August 4, 1952, the appellant James M. Ellison was 
charged in a two-count indictment with the crimes of house¬ 
breaking and petit larceny, in violation of D. C. Code (1951) 
§§ 22-1801,22-2202 (J. A. 40). Prior to trial he filed a motion 
to, inter alia, suppress certain evidence seized at the time of 
his arrest. The motion alleged that the arrest, search and sei¬ 
zure were made in the appellant’s home without benefit of either 
an arrest or a search warrant, and without probable cause. 
The appellant acknowledged that he was in possession of and 
the owner of the property seized (J. A. 42-43). After a hear¬ 
ing thereon, the motion was denied (J. A. 44). Following a 
jury trial, the appellant was found guilty as charged in the 
indictment (J. A. 44) and sentenced to concurrent terms of im¬ 
prisonment of eight to twenty-four months on the first count 
and six months on the second count (J. A. 46). 

The only question involved in this case is whether the police 
officer who arrested the appellant had probable cause to believe 

(l) 
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that he had committed a felony, for he was obviously guilty if 
the narcotics which the officer seized upon arresting him were 
admissible in evidence. The evidence introduced in the trial 
court to show that the officer did have probable cause may be 
summarized as follows: 

Joseph Gabrys. a veteran police officer with four years service 
on the Narcotics Squad of the Metropolitan Police Department 
(J. A. 2), testified that on the morning of July 8,1952, he was 
notified that a Peoples Drug Store at the corner of Wisconsin 
Avenue and Albemarle Street NW., had been broken into and 
certain property unlawfully removed therefrom. Gabrys, in 
company with Officer Herring, arrived at the store at approxi¬ 
mately 9: 00 a. m. on July S. The store had two entrances, one 
facing Wisconsin Avenue, the other facing Albemarle Street. 
The bottom half of the glass door to the Wisconsin Avenue 
entrance had been shattered by a rock (J. A. 6). Investigation 
disclosed that a quantity of narcotics, various other types of 
drugs, and cigarettes, valued at S26.5S, had been taken from 
the store. After having noted the method of entry and the 
nature of the merchandise stolen, Gabrys recalled that approxi¬ 
mately a year before he had arrested the appellant for the 
robbery of another drug store. 1 In the latter case, entry to the 
store had been accomplished in precisely the same manner as 
in the present case; i. e., by breaking the bottom half of the 
front door with a rock (J. A. 7). And in each instance the 
goods taken were confined largely to narcotics. Moreover, 
both drug stores and the appellant’s home were located in the 
same general area 2 (J. A. 8). In view of these circumstances, 
admittedly insufficient to justify the issuance of an arrest vrar- 
rant (J. A. 12), it occurred to Officer Gabrys that the appellant 
might have committed the housebreaking in question. He 
thereupon determined to make inquiry as to the appellant’s 
whereabouts and activities. In furtherance of this purpose he 
proceeded, with Officer Herring, to the home of the appellant, 

1 The appellant entered a plea of frailty to that initial housebreaking and 
was sentenced to a term of imprisonment (J. A. S). 

1 The first housebreaking occurred in a drug store located approximately 
two miles from the appellant’s home. The drug store presently involved is 
situated five or six blocks from his residence (J. A. 8-9). 
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went upon the porch and rang the doorbell (J. A. 2-3, 8). The 
appellant’s mother, Mrs. Ellison, came to the door. Gabrys 
identified himself as a detective assigned to the Narcotics Squad 
(J. A. 4), and asked if he appellant was at home (J. A. 5). Mrs. 
Ellison replied that she thought he was in the house but would 
check to make certain. During the interim, and while stand¬ 
ing on the front porch, Herring observed, and pointed out to 
Gabrys. a number of bottles and cigarettes lying alongside the 
porch. It was apparent that these items had only recently been 
there deposited, for, despite the fact that rain had fallen on the 
previous night, they appeared fresh and undisturbed (J. A. 5). 
The bottles were of the type normally used in the prescription 
departments of drug stores (J. A. 9). Subsequently, Mrs. El¬ 
lison returned to the front door and informed the officers that 
the appellant was in his room on the second floor. Gabrys 
asked if he could speak to the appellant in his room. Mrs. El¬ 
lison “at first hesitated to allow me to do that, but she stepped 
back and then I proceeded upstairs” (J. A. 12). Although 
possessing neither an arrest nor a search warrant (J. A. 2). 
Gabrys entered the room of the appellant and placed him under 
arrest (J. A. 10). A musical instrument case was observed 
resting beside the bed. Officer Herring opened the case and 
discovered therein “a large quantity of boxes that contained 
various narcotics—morphine, cocaine, dilaudid, demoral— 
* * *” The appellant stated that the contents of the case 
were obtained from the drug store located at the corner of 
Wisconsin Avenue and Albemarle Street. The appellant fur¬ 
ther stated that he had placed additional containers of nar¬ 
cotics in a neckerchief located in his closet. An examination of 
the neckerchief proved this statement to be true. (J. A. 11.) 

STATUTES INVOLVED 

The pertinent provisions of the District of Columbia Code 
are as follows: 

§ 22-1801. Whoever shall, either in the night or in 
the daytime, break and enter or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
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other building, or any apartment or room, whether at 
the time occupied or not, * * * with intent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to 
commit any criminal offense, shall be imprisoned for not 
more than fifteen years. 

§ 22-2202. Whoever shall feloniously take and carry 
away any property of value of less than $50, including 
things savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. * * * 

SUMMARY OF ARGUMENT 

The single question here presented is whether the appellant 
Ellison was properly arrested. He was arrested by a police 
officer who, prior to arrest, was possessed of the following 
information: 

(1) He knew that a drug store had been broken into and that 
various drugs, primarily narcotics, and cigarettes had been 
stolen therefrom. 

(2) He knew the appellant, the proximity of his home to the 
drug store, and that he had, on a prior occasion, committed a 
housebreaking under circumstances virtually identical to those 
present in the instant case. 

(3) While lawfully on the appellant’s premises, the officer 
saw drug store prescription bottles and cigarettes, lying in plain 
view alongside the house, recently deposited where observed, 
and fitting the general description of the stolen goods. 

If the knowledge thus possessed by the police officer was suf¬ 
ficient to cause a reasonable officer to believe that a felony had 
been committed, and that the appellant was the culprit, the 
arrest was proper. This is the test of probable cause, as defined 
by the Supreme Court in the Brinegar case, and iterated by this 
Court in the Mills and DeBruhl cases. We submit that under 
the above-recited circumstances the officer did act reasonably, 
that the arrest was proper, and that the evidence seized inci¬ 
dental thereto was admissible. 
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A B Gu i Vf TE ^K'T 

The arresting officer had probable cause to believe that the 
appellant had committed a felony. The arrest, and the 
search and seizure incident thereto, were, therefore, proper. 
It follows that the trial court correctly denied his motion 
to suppress the evidence seized 

The appellant does not deny that it was he who committed 
the crimes of housebreaking and larceny as charged in the in¬ 
dictment. The evidence seized at the time of his arrest, if 
admissible, makes manifestly clear that he broke into the Peo¬ 
ples Drug Store at Wisconsin Avenue and Albemarle Street and 
unlawfully removed therefrom quantities of narcotics, miscel¬ 
laneous drugs, and cigarettes. His technical legal guilt or inno¬ 
cence, however, rests upon the admissibility of the evidence 
seized at the time of the arrest. This in turn rests upon the 
validity of the arrest. The ultimate question is, therefore, did 
Officer Gabrys act upon mere whim or suspicion, or did he have 
reasonable grounds to believe that the appellant had probably 
committed the housebreaking for which he was arrested. 

The Supreme Court has recently carefully considered the 
quantity and quality of evidence necessary to constitute prob¬ 
able cause. There must be more than a mere suspicion of guilt 
to justify an arrest. But on the other hand, the concept of 
probable cause by its very nature involves probabilities, and 
the standard of proof is not the same as that required at trial. 
The evidence known to the arresting officer need not amount 
to proof of guilt, and need not even be of such a nature as to be 
admissible against the defendant on actual trial. Thus, the 
Court said in Brinegar v. United States , 338 U. S. 160,173-176, 
69 Sup. Ct. 1302,1309-1311,93 L. Ed. 1879,1889-1891 (1949): 

[There is a] difference between w’hat is required to 
prove guilt in a criminal case and what is required 
to show probable cause for arrest or search. * * * 
There is a large difference between the two things to be 
proved, as well as between the tribunals which determine 
them, and therefore a like difference in the quanta and 
modes of proof required to establish them. 

***** 
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* * * Guilt in a criminal case must be proved be¬ 
yond a reasonable doubt and by evidence confined to 
that which long experience in the common-law tradition, 
to some extent embodied in the Constitution, has crystal- 
ized into rules of evidence consistent with that standard. 
These rules are historically grounded rights of our sys¬ 
tem. developed to safeguard men from dubious and un¬ 
just convictions, with resulting forfeitures of life, liberty 
and property. 

However, if those standards were to be made appli¬ 
cable in determining probable cause for an arrest or for 
search and seizure. * * * few indeed would be the 
situations in which an officer, charged with protecting 
the public interest by enforcing the law, could take ef¬ 
fective action toward that end. Those standards have 
seldom been so applied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are not 
technical: they are the factual and practical considera¬ 
tions of everyday life on which reasonable and prudent 
men, not legal technicians act. The standard of proof 
is accordingly correlative to what must be proved. 

“The substance of all the definitions” of probable 
cause “is a reasonable ground for belief of guilt.” Mc¬ 
Carthy v. DeArmit, 99 Pa. St. 63, 39, quoted with ap¬ 
proval in the Carroll opinion. 267 U. S. at 161. And 
this “means less than evidence which would justify con¬ 
demnation” or conviction, as Marshall, C. J., said for 
the Court more than a century ago in Locke v. United 
States , 7 Cranch 339, 34S. Since Marshall's time, at 
any rate, it has come to mean more than bare sus¬ 
picion : Probable cause exists where “the facts and cir¬ 
cumstances within their [the officers'] knowledge and 
of which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that” an offense has been 
or is being committed. Carroll v. United States , 267 
U. S. 132, 162. 


These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in the 
community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be allowed 
for some mistakes on their part. But the mistakes must 
be those of reasonable men, acting on facts leading sen¬ 
sibly to their conclusions of probability. The rule of 
probable cause is a practical, nontechnical conception 
affording the best compromise that has been found for 
accommodating these often opposing interests. Re¬ 
quiring more would unduly hamper law enforcement. 
To allow less would be to leave law-abiding citizens at 
the mercy of the officers’ whim or caprice. [ Footnotes 
omitted, emphasis supplied.] 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases “by 
an act of judgment formed in the light of the particular situa¬ 
tion and with account taken of all the circumstances.*’ 33S 
U. S. at 176, 69 Sup. Ct. at 1311, 93 L. Ed. at 1S91. As the 
Court said in the analogous case of United States v. Rabinowitz, 
339 U. S. 56, 60, 63, the validity of any arrest or search must 
be determined solely by its reasonableness in the light of the 
circumstances of that particular case. It is immaterial that 
the particular facts of the Brinegar case bear no resemblance 
to the facts of the present case. Fact situations vary to an 
almost infinite degree, and it is virtually impossible to find two 
cases alike. 

In recent months this Court, on numerous occasions, has con¬ 
sidered the test by which the validity of an arrest without a 
warrant is to be determined. See Mills v. United States, 90 
TJ. S. App. D. C. 365, 196 F. (2d) 600, cert, denied, 344 U. S. 
826 (1952 ); DeBruhl v. United States, — U. S. App. D. C. —, 
199 F. (2d) 175, cert, denied, 344 U. S. 868 (1952); Harvey 
and Mann v. United States, — U. S. App. D. C. —, 193 F. (2d) 
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92S, cert, denied, 343 U. S. 927 (1952); Calomeris v. United 
States, No. 11. 367 (1953). In the Mills case, the Court said: 

There is no question as to the governing principles 
of law. They have been clearly stated in United States 
v. Rabinowitz . 339 U. S. 56 (1950): Brinegar v. United 
States, 33$ U. S. 160 (1949); and Carroll v. United 
States, 267 U. S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting officers’ knowledge 
and of which they had reasonably trustworthy informa¬ 
tion sufficient in themselves to warrant a man of rea¬ 
sonable caution in the belief that an offense has been or 
is being committed? Brinegar v. United States, supra, 
at 175; Carroll v. United States, supra, at 162. And the 
1 validity of the arrest and search must be determined 
' by its reasonableness in the light of the circumstances of 
the particular case. Brinegar at 176; Rabinovntz at 63. 

See also Washington v. United States, Nos. 11339-11334 
(1953); Gorland v. United States, — U. S. App. D. C. —, 197 F. 
(2d) 6S5 (1952); Wyche v. United States, — U. S. App. D. C- 
—, 193 F. (2d) 703 (1951), cert, denied. 342 U. S. 943 (1952). 

The inquiry then, must always be whether a reasonable man 
would have made the arrest or search under the existing cir¬ 
cumstances. Specifically, the question presently before this 
Court may be stated as follows: In the light of the knowledge 
possessed by Officer Gabrys was his arrest of the appellant the 
action of a man of reasonable prudence and caution, or was it an 
action based on whim or caprice f 
What was the knowledge possessed by Officer Gabrys at the 
time he arrested the appellant? 

In the first place, he knew, as the result of personal investiga¬ 
tion and observation, that a drug store had been unlawfully 
entered by breaking the bottom half of the front door with a 
rock, and that drugs, chiefly narcotics, and cigarettes had been 
removed therefrom. He was acquainted with the appellant, 
having arrested him on a prior occasion for the unlawful break¬ 
ing and entering of a drug store. In that instance the method 
of entry and the nature of the goods taken by the appellant 
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followed the identical pattern employed in the present case. 3 
The officer recalled that the appellant resided within five or six 
blocks of the drug store here involved. It is not suggested, nor 
did the officer believe, that these circumstances alone consti¬ 
tuted sufficient grounds for arrest. It would seem beyond dis¬ 
pute, however, that his determination to make inquiry as to 
the whereabouts and recent activities of the appellant was. in 
view of such circumstances, clearly justified. 

In the second place, the officer went to the appellant’s resi¬ 
dence, and while standing on the front porch thereof, observed 
a quantity of drug store prescription bottles and packages of 
cigarettes lying on the ground immediately adjacent to the 
house. It was apparent that these items had been only recently 
placed in this exposed location, for, although rain had fallen 
during the night, they were in no way affected thereby. 4 The 

*The appellant argues that the method of entry utilized in this case, it 
being so ordinary and unscientific, could have provided the officer with no 
reasonable clue to the identity of the perpetrator of the crime (Br. 6). 
Although we do not contend, of course, that the manner of entry furnished 
conclusive evidence of the felon’s identity, it certainly constituted an im¬ 
portant factor in the officer’s ultimate determination in this respect First 
the method of entry here selected, while coneededly inartistic, is manifestly 
not commonplace. It permitted the officer to eliminate from consideration 
all professional housebreakers, and, in view of the type of goods stolen, all 
pranksters and general thieves. In short, the officer could well conclude, 
as he did. that the crime was undoubtedly committed by a desperate nar¬ 
cotics user whose supply of drugs had been extinguished. And second, the 
officer’s personal knowledge that the appellant had resorted to this in¬ 
auspicious means of entry relative to another drug store on a prior occasion 
quite obviously placed a strong finger of suspicion upon the latter individual, 
and which, when viewed in combination with all other circumstances pres¬ 
ent.. could leave little doubt as to his probable commission of the instant 
housebreaking. 

4 The appellant contends, however, that the knowledge acquired by the 
officer after his entry upon the premises could not be used as a factor to 
establish probable cause, for the reason that such knowledge was acquired 
by means of an unlawful search. The argument appears to be as follows: 
(1) When the officer first stepped upon the appellant’s property, he did not 
have probable cause to believe that the appellant had committed a felony. 
He was without lawful right, therefore, to enter the premises; (2) the ob¬ 
servation which followed constituted a “search”, and, because made without 
probable cause, was illegal; (3) the knowledge which flowed from the un¬ 
lawful “search” was likewise tainted and, consequently, could not serve as a 
valid basis for the subsequent arrest. 

The appellant’s unsupported argument seems palpably defective in at least 
two respects. First, the officer did not enter the premises to make a search. 
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officer, of course, knew that bottles of this nature, as well as 
cigarettes, had been stolen from the drug store in question some 
time during the preceding night or early morning. 

Finally, the officer knew, prior to arrest, that the appellant 
was in the house, having been so advised by the latter’s mother. 
(Supra, pp. 2-3.) 

On the basis of the above knowledge and observations, we 
submit that Officer Gabrys in arresting the appellant when and 
as he did was not acting upon mere suspicion, whim or caprice. 
He knew that a felony had been committed, and it would seem 
beyond serious dispute that he had genuine reason to believe 
that the appellant was probably the felon. The officer might, 
of course, have been mistaken—which the subsequent admis¬ 
sions of the appellant and discovery of stolen narcotics demon¬ 
strated that he was not! But the mistake would have been 
that of a reasonable man, for which Brinegar makes allowances. 
The question is. however, whether the inference which the of¬ 
ficer drew from the facts was a reasonable one. In light of 
Officer Gabrys’ personal knowledge of the prior criminal ac¬ 
tivities of the appellant, in combination with the knowledge 
acquired and observations made on the day of arrest, he must 
have been bound to conclude that there was a high degree of 
probability that the appellant had committed the felony for 
which he was subsequently charged and convicted. 

Since there was probable cause to believe that the appellant 
had committed a felony, Officer Gabrys’ entrance into the 

Rather, it was his purpose to make inquiry relative to the recent activities 
of a very logical suspect: i. e„ the appellant. This he had a right to do, and 
in pursuance of his purpose, to enter the premises and knock at the door. 
See 1G McQuillin . Municipal Corporations §45.17 (3d ed. 1930). The pro¬ 
priety which attended the officer’s action was thoroughly demonstrated by 
the straightforward manner in which he identified himself to the appellant’s 
mother and made known the object of his visit (J. A. 5). Second, we submit 
that the officer’s observation of the prescription bottles and cigarettes can¬ 
not he construed to have been a “search.” On the contrary, it was shown 
that these items were lying on the ground in plain view and subject to notice 
by anyone who happened to be standing on the porch. No act was required 
of the officer to expose their existence. To suggest that a search was made 
under these circumstances is to pervert the meaning of the term. Cradle v. 
United States. S5 U. S. App. D. C. 315.17S F. (2d) 962 (1949), cert, denied, 
339 U. S. 929, 70 S. Ct. 624, 94 L. Ed. 1350. 
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house 5 and the subsequent arrest of the appellant without a 
warrant was justified. Martin v. United States, 183 F. (2d) 
436 (4th Cir. 1950). cert, denied, 340 U. S. 904, 71 S. Ct. 280, 
95 L. Ed. 654; Morton v. United States, 79 U. S. App. D. C. 
329.147 F. (2d) 28 (1945), cert, denied, 324 U. S. 875, 65 S. Ct. 
1015, 89 L. Ed. 1428; United States v. Lindenfeld, 142 F. (2d) 
829 (2d Cir. 1944), cert, denied, 323 U. S. 761, 65 S. Ct. 89, 89 
L. Ed. 609. See also Symons v. United States, 178 F. (2d) 
615 (9th Cir. 1949), cert, denied, 339 U. S. 985, 70 S. Ct. 1006, 
94 L. Ed. 1388; Shew v. United States, 155 F. (2d) 628 (4th 
Cir. 1946), cert, denied, 32S U. S. 870, 66 S. Ct. 1381, 90 L. Ed. 
1640. It follows that the narcotics found in the appellant’s 
possession or within his immediate control, and seized as an 
incident to such arrest, was likewise lawful. United States v. 
Rabinowitz, supra; Marron v. United States, 275 U. S. 192, 48 
S. Ct. 74. 72 L. Ed. 231 (1927); Agnello v. United States, 269 
U- S. 20, 46 S. Ct. 4, 70 L- Ed. 145 (1925); Mills v. United 
States, supra. 

The suggestion that the officer should have obtained a war¬ 
rant of arrest since he had time and opportunity to do so is not, 
under the circumstances of this case, well taken. While we 
think it to be the law that the validity of an arrest without a 

*The method of entry into the appellant’s house as employed by Officer 
Gabrys in this case clearly did not suffer from the infirmities which this 
Court found to exist in McKnight v. United States. S7 U. S. App. D. C. 151, 
1S3 F. (2d) 977 (1950). and Accarino v. United States, S5 U. S. App. D. C. 
395, 179 F. (2d) 456 (194S). In each of the latter cases the police officers, 
although provided with every opportunity to do so, abstained from arresting 
the defendant on the street, but waited until he had entered his home. The 
officers then knocked on the door, waited briefly, broke into the house, and 
proceeded to conduct a thorough search thereof. This Court denounced 
the procedure there invoked, holding that there were no exceptional cir¬ 
cumstances of emergency present which necessitated such drastic action as 
the breaking down of a door, and further, that the arrest was obviously used 
as a mere subterfuge to embark upon a search of the premises. 

In the instant case, the officer did not obtain entry by force, but was 
admitted upon request. Moreover, the record clearly establishes that the 
officer's primary purpose in entering the appellant’s room was to effect an 
arrest, and not to conduct a search (J. A. 10-11). The Government did not 
in the lower court, and does not now, rely upon the evidence seized in the 
appellant’s room to sustain the validity of the arrest. 
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warrant depends, not upon the practicability of obtaining one. 
but. rather, upon whether or not the officer had probable cause 
to believe that a felony has been or is being committed. Brine- 
gar v. United. States , supra; United States v. Rabinovntz, supra, 
it is submitted that the instance case graphically illustrates the 
circumstances under which, as a practical matter, the necessity 
for dispensing with the formality of a warrant is made mani¬ 
fest. Here, the basis for the issuance of a warrant did not 
mature until after the officers had identified themselves to the 
occupants of the house as members of the Narcotics Squad. 
The appellant was thus on notice that the officer possessed in¬ 
formation linking him with a felony for which he, of his own 
knowledge, was responsible. It is not reasonable to suppose 
that in this situation the appellant was prepared to voluntarily 
make himself available until the officer could secure a warrant 
for his arrest. On the contrary, we think it can be almost con¬ 
clusively presumed that the appellant, had he been left to his 
own devices pending acquisition of a warrant, would have ef¬ 
fectively frustrated apprehension, or, at the very least, de¬ 
stroyed the evidence which ultimately led to his conviction. 
To insist upon a warrant- under the circumstances of this case, 
would serve, not to further, but to defeat the ends of justice. 

CONCLUSION 

It is respectively submitted that the judgment of the trial 
court is correct and that the conviction should be affirmed. 

Charles M. Irelan, 

United States Attorney - 
Arthur J. McLaughlin, 
William R. Glendon, 

William J. Peck, 

Assistant United States Attorneys. 
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